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globe is a world map 





but Globe is a newspaper 







You wouldn’t write “Globe” with a small “g” when you 
refer to the name of a newspaper. With a lower-case 
initial, the word means a world map or a lamp shade— 


or several other things. 


When you think of it this way, our request for the use of 
a capital “C”’ on “Coke” makes a lot of sense. Spelled 


oe 


with a lower-case “‘c,” the friendly abbreviation for 


Coca-Cola has an altogether different meaning. 
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Like “Globe” as the name of a newspaper, Coke and 
Coca-Cola are proper nouns. Correct usage requires 
upper-case initials. And more—they are both registered 
trade-marks, and good practice requires the owner of 


trade-mark to protect it diligently. 


Coke = Coca-Cola 


Both are registered trade-marks which distinguish the same thing 
and only one thing: the product of The Coca-Cola Company. 


THE COCA-COLA COMPANY owPant 


COPYRIGHT 1950, THE COCA-COLA 
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@ Procurement, with its Bids, Contract Clauses, Labor Requirements, Contract 
Regulations—Settlement, with its Performance Costs, Price Adjustments, Pay- 
ments, Supporting Vouchers, Appeal Procedures, Judicial Review—Modifi- 
cation, whether by Supplemental Agreement, Change Orders, Extras Orders 
—Vinson Act Profit Limitations—Renegotiation (including listing of all Renegoti- 
able Prime Contracts) ... 


@ Each issue of CCH’s Government Contracts Reports dispatches to sub- 
scribers the last-minute details of these and all other pertinent developments 
affecting the important and highly technical field of law relating to doing busi- 
ness with the federal government. Coverage includes the basic federal statutes, 
pertinent emergency laws, executive orders, regulations, official rulings, court 
decisions, directives, rules, and instructions issued under them. 


@ Supplementary editorial notes covering the history of the law provisions, 
excerpts from Congressional Committee reports which show legislative intent, 
and decisions of the administrative authorities and the courts are a helpful 
part of the reporting on the laws. 


@ Current decisions of the federal courts, including the Court of Claims, and 
the renegotiation decisions of the Tax Court are sped to subscribers, indexed 
and listed by name for immediate use. 


® Actually, if it is “government contracts law and regulations,” it is reported 
swiftly, fully, accurately in the informative, continuing issues of this vigilant 
and faithful observer of the changing scene. 
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In This Issue 


Justice Rossman Analyses 

lack of Uniformity in Law 

Fifty years of experience and hard 
work have shown the Commissioners 
on Uniform State Laws that men 
may propose uniform state laws, but 
the legislatures and the courts dis- 
pose otherwise—despite the best ef- 
forts of the leading scholars of the 
law. Justice Rossman of the Oregon 
Supreme Court analyses this problem 
in this article, and proposes renewed 
effort to secure uniformity with the 
promulgation of the new Commer- 
cial Code. (Page 175.) 


New Commercial Code 

\s Described 

“The most comprehensive act deal- 
ing with commercial law that has 
ever been prepared in any English- 
speaking jurisdiction” is now almost 
ready for its introduction by the law- 
yers of the United States. Prepared 
by the Commissioners on Uniform 
State Laws and the American Law 
Institute, the Uniform Commercial 
Code is designed to replace the 
separate uniform acts. The Code of 
course is of great importance, and 
every lawyer will welcome Mr. 
Schnader’s analysis of its aim and 
contents. (Page 179.) 


Willard L. King Writes Life 

of Chief Justice Fuller 

Melville Weston Fuller was Chief 
Justice of the United States from 
1888 to 1910—longer than any other 
Chief Justice in history except Mar- 
shall and Taney. Despite this, no 
biography of him has even been pub- 
lished. Mr. King has undertaken to 
remedy this neglect, and his book on 
the Chief Justice will be published 
shortly. This article concerning the 
family and early life of Fuller will 
be the first chapter of the biography. 
A later chapter from the biography 
will appear in a subsequent issue of 


the JOURNAL. (Page 183.) 


Solicitor General Perlman 

Writes of Habeas Corpus 

It is generally conceded that the writ 
of habeas corpus is one of our most 
important tools for preserving civil 
rights. During the recent war, many 
persons, both American citizens and 
aliens, were detained abroad by 
American authorities. It has never 
been settled whether federal courts 
can issue writs of habeas corpus to 
determine the legality of such de- 
tentions beyond the territorial juris- 
diction of the courts. Solicitor Gen- 
eral Perlman reviews the question in 
this interesting article. (Page 187.) 


Mary Donlon Explains Why 

Social Laws Need Not Mean Socialism 
Those who oppose what is called 
the “welfare state” avowedly do so 
because they fear that it means the 
end of free enterprise in this coun- 
try; those who favor the welfare state 
allegedly do so because they believe 
that there is a basic minimum of 
security and living standards that 
it is society’s responsibility to pro- 
vide. Mary Donlon, Chairman of 
the New York State Workman’s Com- 
pensation Board, places herself on 
the side of the latter group in this 
cogent article. (Page 191.) 


Does the General Welfare Clause 
Authorize a Welfare State? 

Article I of the Constitution of the 
United States gives the Congress the 
authority to “lay and collect Taxes, 
Duties, Imposts and Excises to.. . 
provide for the . . . general Welfare 
of the United States”. The mean- 
ing of the phrase “general Welfare” 
has been disputed since the political 
controversy between Hamilton and 
Jefferson during the Administration 
of Washington. President Truman’s 
recent citation of the clause in answer 
to criticism has once more stirred up 


a controversy that has never been 
really quiet. Mr. Lutz examines the 
meaning of the phrase in the light of 
its background and subsequent his- 
tory. (Page 196.) 


Oscar R. Ewing Replies 

to William Logan Martin 

William Logan Martin, writing in 
the September, 1949, issue of the 
Journat, declared that the proposed 
national health insurance program 
was unconstitutional. Oscar R. 
Ewing, the Federal Security Admin- 
istrator, who has been one of the 
leaders of the fight to establish a 
nation-wide system of health insur- 
ance, presents his reasons for say- 
ing that Mr. Martin is wrong, and 
that the proposed insurance is en- 
tirely constitutional. (Page 199.) 


W. G. McLaren Reviews 

the Return of Adam Smith 

Is it true that Das Kapital has made 
The Wealth of Nations as obsolete 
as the quill pen with which Adam 
Smith wrote? A recent book prompts 
William G. McLaren of the Seattle 
Bar to express his conviction upon 
the trend toward leftist theory that 
is being taught in some American 
schools. George S. Montgomery, Jr.’s 
book, The Return of Adam Smith, 
serves as the springboard for this 
article in which Mr. McLaren calls 
attention to a serious problem. (Page 
202.) 


The Genocide Convention 

and the American Lawyer 

Professor Kenneth S. Carlston of the 
University of Illinois doubts whether 
adoption of the proposed convention 
outlawing genocide will accomplish 
its purpose. He points out that the 
only place in the world today where 
genocide is practiced is the territory 
behind the Iron Curtain, where 
economic and political groups are 
systematically destroyed by the Soviet 
“democracy”. In view of this, Profes- 
sor Carlston wonders what will be ac- 
complished by adoption of the Con- 
vention, other than adding to the 
international tensions of today. 
(Page 206.) 
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ON UNDERSTANDING 
THE SUPREME COURT 


by Paul A. Freund 


This superbly written and penetrating ap- 
praisal of the factors which influence the 
decisions of the Court will appeal to its ad- 
mirers and critics alike. A timely book every 
thinking American should read. 


“. . imaginatively intelligent about the 
work of the Court; urbane, lucid and 


Francis Biddle 


“,. three unusually wise and sensitively 


discriminating.” 


written essays...’ 


$3.00 


Jerome Frank 


Gose Fw P e albeitis of 
LITTLE, BROWN & CO. 


THE GROWTH 
OF AMERICAN LAW 


The Law Makers 
By James Willard Hurst 


What tasks have been required of our Legisla- 
tures, Courts, Constitution-makers, Lawyers, Ex- 
ecutive Officers? How well have these been ac- 
complished? What has been their relation to our 
economic, social and political growth? These 
questions are answered in this important con- 
temporary history of the development of our law. 

“A long-needed historical analysis of our 

legal institutions, including the most 

penetrating appraisal to date of the place 

of the Bar in our Society. 



















Reginald Heber Smith 
$5.50 





- 1949 Supplement to 


WIGMORE ON EVIDENCE 


Contains all new developments 
in the Law of Evidence since 
publication of the parent trea- 
tise in 1940. 1400 pages, includ- 
ing citations to more than 5000 
statutes and 6500 cases. New 
text discussions on important 
developments. 


5.00 





1949 Supplement to 


KENNEDY, FEDERAL INCOME 
TAXATION OF TRUSTS AND 
ESTATES 


Contains all new cases since pub- 
lication of parent volume. New text 
includes summary of pertinent pro- 
visions of The Revenue Act of 1948. 


$2.50 





1950 Supplement to 
SCOTT ON TRUSTS 


Brings to the owner of the par- 
ent set the advantage of more 
than 6000 new cases, as well as 
valuable text discussion of im- 
portant new questions. Also 
provides an upkeep service to 
the Restatement of Trusts by 
the use of the same section 


numbers. 
$8.50 


At your local law book dealer, or directly from the Publisher. 


LITTLE, BROWN & COMPANY 
34 Beacon St., Boston 6, Mass. 


Please send me the titles checked below. Check enclosed [] Charge my account [] 


[] On UNDERSTANDING THE SUPREME CouRT 
[] 1949 SupPLEMENT TO WIGMORE ON EVIDENCE 


[] Tue GrowTH or AMERICAN LAW 
[] 1950 SuppLEMENT To Scott ON TRUSTS 


[] 1949 SuppLEMENT TO KENNEDY, FEDERAL INCOME TAXATION OF TRUSTS AND ESTATES 


American Bar Association Journal 











Un 


An 


| by Ge 


® Desp 
form S 
that the 
the unif 
that pr 
efforts 





' Tw 
passed 
of the 
legisla 
work 1 
tion, ” 
been 
He wa 
who, 1 
becam 
mers, 
never 
his we 
comm 
try du 
Jud 
notab’ 
clergy 
ton, F 
died j 
that 
served 
servan 
man, 
last by 
for hi 
Colles 
instity 
Was fi 














Uniformity of Law: 


An Elusive Goal 


by George Rossman + Justice of the Supreme Court of Oregon 


" Despite fifty years of work by the National Conference of Commissioners on Uni- 
form State Laws, the goal of uniformity is yet only a dream. Justice Rossman finds 
that the obstacles athwart the road were placed there by the legislatures that adopt 
the uniform acts and by the courts that are called upon to interpret them. He suggests 
that promulging the new Commercial Code presents a good opportunity to renew 


efforts to secure more nearly uniform laws. 





"Two and one-half years ago we 
passed the one hundreth anniversary 
of the birth of a judge, lawyer and 
legislative draftsman whose _life’s 
work was worthy of general recogni- 
tion. The occasion should not have 
been permitted to pass unnoticed. 
He was MacKenzie Dalzell Chalmers, 
who, upon being knighted in 1906, 
became Sir MacKenzie Dalzell Chal- 
mers, Although Judge Chalmers 
never lived in America, the effect of 
his work has touched virtually every 
commercial transaction in our coun- 
ty during the last half century. 

Judge Chalmers, like many other 
notable lawyers, was the son of a 
dlergyman. He was born at Noning- 
ton, England, February 7, 1847. He 
died in 1927. In the four score years 
that were given to him, Chalmers 
“ved as lawyer, judge, writer, civil 
‘tvant and parliamentary —drafts- 
man. Even after he had drawn his 
last breath his good work continued, 
for his will bequeathed to Trinity 
College the largest sum given to that 
stitution by any individual since it 
was founded in 1555. 


Much as one is tempted to review 
the life of this interesting bachelor, 
we must move on to the phase of 
his work of immediate interest to 
the subject of this discourse. Early 
in his practice Chalmers became as- 
sociated with Farrer Herschell, after- 
wards Lord Herschell. A suggestion 
made by that brilliant jurist inter- 
ested Chalmers in drafting acts of 
Parliament. In 1878 Chalmers pub- 
lished a Digest of the Law of Bills 
of Exchange, which represented a 
study of 2,500 decisions and seven- 
teen statutes. The volume included 
a statement of the controlling prin- 
ciples arranged in the form of propo- 
sitions supplemented by commen- 
taries. The excellence of his work 
won for Chalmers an invitation to 
address the Institute of Bankers, and 
following his address the Institute, 
together with the Associated Cham- 
bers of Commerce, commissioned 
him to draft a bill on the subject 
of bills of exchange. The act that 
he wrote followed the principles 
enumerated in his Digest. In 1882 
Parliament adopted the act. 


Through Herschell’s influence, 
Chalmers became counsel to the 
Board of Trade, and while serving 
in that capacity played an important 
part in drafting the Bankruptcy Act 
which was enacted into law in 1883. 
Five years later he completed the 
writing of an act governing sales. 
It became known as the Sale of Goods 
Act. After Parliament had embraced 
it, it received the royal assent Febru- 
ary 20, 1894. 

The Bills of Exchange Act in the 
ensuing years was enacted in more 
than forty of England’s colonies and 
dependencies. Thus there was 
achieved for all of those divisions 
of common law jurisprudence uni- 
formity of legislation concerning 
commercial paper. The Sale of Goods 
Act underwent a comparable expe- 
rience. 

Chalmers’ successful efforts in be- 
half of uniformity of legislation were 
followed by uniformity of judicial 
interpretation. Nothing is gained 
through uniform legislation if ulti- 
mately judicial interpretation in the 
various jurisdictions subject to the 
statute yields discordant views. When 
such is the eventual result, the pur- 
pose of uniform legislation is de- 
feated. Judge Chalmers was fortu- 
nate. The Judicial Committee of the 
Privy Council has long maintained 
uniformity of construction through- 
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Uniformity of Law 


out the British Empire. Uniform 
interpretation followed in the wake 
of the enactment of Chalmers’ stat- 
utes, and thus there was achieved 
uniformity of law. 

To have encompassed for a nation 
made up of many jurisdictions uni- 
formity of law in such important 
branches of jurisprudence as the 
law of sales and the law merchant 
is no mean accomplishment. To have 
shown by precept to nations such as 
ours how uniformity can be gained 
is a service worthy of recognition. 


Uniformity of Law 

Is Needed in America 

No argument is needed to show the 
pressing need for uniformity of law 
in America concerning commerce. 
Highways by land, water and air 
extend everywhere. Over them flows 
a constant movement of people and 
goods. Still other highways in the 
form of wires reach in all directions 
and are the avenues that carry in- 
telligence and electrical power. Much 
of our commerce moves across state 
lines. Never before has commerce 
been so peripatetic and never before 
have so many people emulated the 
nomads. 

State boundaries are the artificial 
creatures of the law and are justifi- 
able only to the extent that they 
serve useful purposes. The expand- 
ing activities of our people threaten 
to burst the hems that the law terms 
boundaries. As Judge Lyman D. 
Brewster, the great American pro- 
ponent of uniform laws, said a half 
century ago, “Science and invention, 
steam and electricity know nothing 
of state boundaries.” State boundary 
lines with their concomitant state 
law must not be permitted to ham- 
per needlessly the contributions to 
the common welfare that can be 
made by science, invention, com- 
merce, industry and transportation. 
When the diverse and discordant 
laws of three or four states affect a 
transaction, confusion, delay and ex- 
pense may be wasteful results. Those 
who wish commerce to function with 
a minimum of wasteful uncertainty 
have two choices as remedies—con- 
gressional legislation or uniform 
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state laws. Congressional legislation 
involves a further expansion of our 
central Government and a further 
deprivation of the local courts of 
jurisdiction. Uniform laws have a 
tendency to crystallize the law and 
render it impossible for each state to 
experiment freely with its develop- 
ment. Of course, that objection is 
equally applicable to a national law 
adopted by Congress. 


State Boundaries 
Are Artificial 
Our state boundaries do not separate 
from each other people of divergent 
languages, dress, type and customs. 
When one crosses a state line he does 
not encounter there people of differ- 
ent aspirations who employ a differ- 
ent social system. Only the artificial 
boundary lines separate us and only 
the fact that the people of one state 
are called Ohioans and those of an- 
other by a different state name dis- 
tinguishes us. The westward migra- 
tions of people who first established 
themselves firmly upon the Atlantic 
Coast carried to the mid-continent 
and then on to the Pacific Coast 
their customs, institutions and con- 
ceptions of government. Upon all 
fundamentals we have uniformity. 
Travel, commerce, education, com- 
mon aspirations and our economic 
system have unified our people. Our 
industrial activities tend to fuse our 
many communities into a single one. 
Provincialism for the most part has 
disappeared and even the state 
boundary line is beginning to fade. 
Notwithstanding these develop- 
ments, we still refer in the court- 
rooms of our state courts to a sister 
state as “a foreign jurisdiction”. The 
general purpose of the reference is 
entirely proper, but, unfortunately, 
the phrase plays its part in other 
phases of our thinking. In state ju- 
risdiction we yield ground most re- 
luctantly to the pressing need for 
uniformity. Pride in local traditions, 
veneration for the state’s history and 
fond attachment to ancient decisions 
of the local court exert a powerful 
influence in the maintenance of a 
local body of law. Any state would 
spurn as an affront to the intelli- 


gence of its people a suggestion tha 
it duplicate, word for word, som 
of the law of a sister state. So far as 
dissimilarity of law has its basis in 
reason, no one can expect a change, 
but some of the divergence is the 
result of accident and some of mis. 
take. 

Even though commerce, education, 
science and industry have found new 
channels and have lost their local 
character, state law insists upon pre. 
serving its local character. It prizes 
highly its individualistic traits, al. 
though it would scorn an intimation 
that it is, in fact, the last refuge of 
provincialism. Although our com 
mon economy and the nation-wide 
scope of our daily activities have 
welded our people into “a more per. 
fect union”, state law often refuses 
to lift its vision above the state 
boundary line. In the construction 
of statutes it seemingly attaches no 
significance to the words of the 
preamble which speak of a purpose 
to effect a more perfect union. One 
result of all of this is the constant 
trek to Washington with our prob- 
lems. 


Purpose of Uniform Laws 

Is More than Convenience 

It is worthy of note that uniform 
laws serve a greater purpose than 
the convenience of business concerns 
that deal with each other. The pre 
amble to our Constitution proclaims 
a purpose to “form a more perfect 
union, establish justice, insure do 
mestic tranquillity”. Uniformity of 
law in every nation where it has 
been employed has been a powerful 
force in effecting ‘a more periect 
union”. It is equally capable of 
insuring domestic tranquillity. Ac 
cordingly, the statement is repeated 
that any lawyer who has succeeded 
in achieving for a nation uniformity 
of law has to his credit a great ac 
complishment. 

While Judge Chalmers was labor: 
ing in England in behalf of unt 
formity of law, efforts were being 
made in America to achieve a sim 
lar result here. In 1878 when Judge 
Chalmers published his digest, the 
American Bar Association was % 
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ganized, and its founders wrote into 


its Constitution this provision: “Its 
object shall be to . . . promote the 
jdministration of justice and uni- 
formity of legislation and of judicial 
decision throughout the Nation.” In 
1881, a committee of the Alabama 
state Bar Association brought the 
problem of uniformity to the atten- 
tion of all other similar associations. 
In 1884, a member of the American 
Bar Association from New Orleans 
introduced a resolution instructing 
the Association’s Committee on Com- 
mercial Law to prepare a uniform 
statute on commercial paper. In 
1889, the Association appointed a 
committee on uniformity of law, and 
in 1890, the legislature of New York 
authorized the appointment by the 
governor of that state of commis- 
sioners on uniformity of legislation. 
That act showed the course which 
must be pursued if uniformity of leg- 
islation was to be obtained. In 1890 
the Association adopted a resolution 
which urged all states to take action 
similar to New York’s. By August 
24, 1892, seven states had followed 
New York’s example, and on that 
day the first Conference of Commis- 
sioners on Uniform State Laws con- 
vened. In 1895 the Conference 
adopted a resolution which author- 
ed the appointment of a committee 
charged with the task of drafting an 
act patterned upon the English Bills 
of Exchange Act. The committee that 
was appointed had as its chairman 
Judge Lyman D. Brewster and em- 
ployed as draftsman J. J. Crawford 
of New York City, a recognized au- 
thority on the law of negotiable 
instruments. Today, when draftsmen 
deservedly command large remuner- 
ation and devote several years to an 
assigned task, it is startling to find 
that Mr. Crawford received for his 
work only one thousand dollars and 
that he completed his assignment in 
about a year’s time. Among the rec- 
ords of the Conference is this entry: 
‘The careful and skilful work of 
Mr. Crawford was done for a thou- 
‘and dollars so that we have not to 
call for any of the subscriptions 
Volunteered by individual members 
at our meeting last summer.” 


Mr. Crawford completed his draft 
by December of 1895. He had taken 
as his matrix a California act and 
had annotated each paragraph of his 
draft with citations to decisions, text- 
books and legislative enactments. A 
committee studied the results of his 
labors and mailed copies of his draft 
to all who manifested an interest. 
When the Conference convened in 
Saratoga Springs in August of 1896 
the draft received several days’ con- 
sideration and was then adopted. At 
the same time Judge Brewster was 
elected president of the Conference. 
His brilliant intellect enabled him to 
become an effective champion for 
the Negotiable Instruments Law, the 
first comprehensive measure written 
by the youthful organization. Con- 
necticut, the home state of Judge 
Brewster, was the first to adopt the 
Uniform Negotiable Instruments 
Law. Possibly Connecticut’s prompt 
enactment into law of this pioneer 
uniform act contains a useful sug- 
gestion as to how we should go about 
the business of procuring legislative 
enactment of uniform measures. 
Judge Brewster was not only a skill- 
ful lawyer, but had been for many 
years a member of the Connecticut 
legislature. In fact, he had served 
for two terms as chairman of the 
judiciary committee of the Connecti- 
cut senate. All who have ever sought 
to induce legislative action have ob- 
served the value of legislative experi- 
ence. It may be that the Conference 
should welcome into its ranks some 
legislators. 


Conference Has Drafted 

One Hundred Acts 

Since it was organized in 1892 the 
Conference has drafted one hundred 
acts. Some have been superseded by 
acts written more recently, and some 
enlisted such slight interest that they 
have been withdrawn. Still others 
have been found unsuitable as uni- 
form acts and have been reclassified 
as model acts. Two acts promulgated 
in 1906 are particularly worthy of 
mention. One of them is the Sales 
Act, patterned upon the English Sale 
of Goods Act, which was written by 
Judge Chalmers, and the other is 
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George Rossman has been a member 
of the Oregon Supreme Court since 1927. 
He was Chairman of the Association's 
Section of Judicial Administration in 1942. 
A graduate of the University of Chicago 
Law School, he was admitted to the Ore- 
gon Bar in 1910. He is a frequent con- 
tributor to the Journal. 





the Warehouse Receipts Act. Both 
have proved their merit. Only three 
acts written by the Conference have 
met with wide acceptance. Of these 
three, only the Negotiable Instru- 
ments Law hasbeen enacted in all 
jurisdictions. The Warehouse Re- 
ceipts Act has been adopted in forty- 
nine jurisdictions and the Stock 
Transfer Act in forty-six. The Sales 
Act, notwithstanding its excellent 
provisions and the need for uniform- 
ity of the law of sales, has been 
enacted in only thirty-seven juris- 
dictions. In contrast to its lack of 
general acceptance, the Uniform De- 
claratory Judgments Act, which was 
drafted sixteen years after the Sales 
Act and which deals with a subject 
for which there appears to be no 
need for uniformity, stands out. It 
has won as wide acceptance as the 
Sales Act. The element of timing may 
be the explanation. Acts offered for 
adoption when a need for them is 
urgent are bound to find acceptance, 
but stale acts, like stale merchandise, 
go begging. 

The hopes of those who expected 
that the Conference would give the 
nation homogeneous laws and there- 
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by forestall the trend to resort to 
Washington for more Congressional 
legislation have not been fulfilled. 
The problem has proved to be more 
difficult than was first realized. Any- 
one who seeks to gain in America uni- 
form state laws is confronted with 
the hazards of fifty-three jurisdic- 
tions; in fact, he must face them 
twice. First, he must persuade the 
legislative bodies of the fifty-three 
jurisdictions and secure from them 
the uniform enactment of his meas- 
ure. Next, unless there comes from 
the various jurisdictions uniform 
construction, his efforts fail. 

Not infrequently when a uniform 
act is submitted for adoption the 
members of the legislature do not re- 
alize the necessity for adopting the 
act without making changes in its 
contents. Frequently the lawmaker 
regards the proposed act in the same 
way that he views all others and feels 


v/ free to rewrite its provisions to any 


extent that local interests suggest. 
Whenever tinkering takes place with 
a uniform act it loses its character 
as such. Although the records of the 
Conference show that the Negotiable 
Instruments Act has been enacted in 
fifty-three jurisdictions, several of the 
fifty-three made changes in its pro- 
visions before adopting it. For in- 
stance, Illinois yielded to some of the 
attacks which Professor James Barr 
Ames made upon the measure and 
rewrote some of its provisions in con- 
formity with his views. 

Further, after a uniform act has 
been adopted in a state, a subse- 
quent session of the legislature of 
that state may become oblivious of 
the fact that the measure was adopted 
J for uniformity purposes and amend 
it. Thereby uniformity is lost, al- 
though the title of the act which 
proclaims it as a uniform measure is 
retained. The Uniform Narcotic 
Drug Act is an example. The records 
show that it has been adopted in 
forty-five jurisdictions. In at least one 
of those jurisdictions important 
changes were made in the act before 
it was adopted, which occurred in 
1935. For instance, there was omitted 
from it Section 24, which reads: “All 
acts or parts of acts which are incon- 
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sistent with the provisions of this act 
are hereby repealed.” In 1931 the 
State in question had adopted a com- 
prehensive statute upon the subject 
of narcotic drugs and, hence, when 
the state deleted from the uniform 
act Section 24 it kept intact its 1931 
legislation. In 1941 this state amended 
four sections of its distorted version 
of the uniform act. In 1942 the Con- 
ference amended the uniform act and 
in 1945 the state in question again 
amended its act. Notwithstanding 
all the foregoing, one section of this 
State’s statute says: “This act may 
be cited as the ‘Uniform Narcotic 
Drug Act’” and another says: “This 
act shall be so interpreted and con- 
strued as to effectuate its general 
purpose, to make uniform the laws 
of those states which enact it.” 


Uniformity of Construction 
Is Essential 


As said in a previous paragraph, uni- 
formity of construction is as essential 
as uniformity of enactment. The 
State courts are independent of each 
other and the only provisions of the 
Federal Constitution that may in- 
duce uniformity of interpretation are 
Article IV, Section 1, and Section 1 
of the Fourteenth Amendment. 
Neither of those provisions has any 
bearing upon most transactions that 
are governed by uniform laws and, 
accordingly, for all practical pur- 
poses, state courts are independent 
of each other. They are free to 
place upon statutes any construction 
which they deem proper. Only the 
rule of precedents has a tendency 
to induce a court to accept the con- 
struction placed by another court 
upon a similar enactment. But some- 
times the decisions of other courts 
are not cited. An examination of 
briefs filed in appeals governed by 
uniform acts shows that it frequently 
happens that counsel do not mention 
the fact that the statute under con- 
sideration was enacted for the pur- 
pose of bringing about uniformity of 
law. Or, a court may attach less 
importance to the clause of the act 
which invokes uniformity of con- 
struction than it does to local tradi- 





tions and former local decisions, In 
short, uniformity of legislation ha; 
not always yielded uniformity of lay, 





























































































Professor Charles Merriam, the 
noted authority upon political si. 
ence, after mentioning the fact tha 
uniformity of legislation had no 
reached its intended goal, declared 
that the Conference discovered that 
fact “to its sorrow—and wrath.” An 
extensive report made by one of the 
commissioners and printed upon the 
direction of the Conference dwelt 
upon the ever-increasing number of 
decisions which were construing the 
Negotiable Instruments Act, and 
then said: “With the passage of time, 
these decisions began to reveal an 
unexpected and formidable peril. 
The whole fabric, the very concep- 
tion of uniformity, was being men- 
aced by the strange attitude of the 
courts. Once more the Hydra-heads 
of uncertainty were showing them- 
selves: the courts, on identical stat- 
utes, were reaching diametrically 
opposite conclusions; cases from 
other states on the precise point were 
being ignored; the very statute was 
ofttimes neglected, and _ matters 
clearly within its language were 
being disposed of on the bases of 
ancient decisions.” A perusal of the 
annotations to the uniform acts pub- 
lished in the volumes entitled Uni- 
form Acts Annotated will show 
that the Conference’s disappointment 
with the judicial decisions had 
foundation. 


In an effort to induce uniformity 
of judicial interpretation, the Con- 
ference, beginning with its promulga- 
tion of the Sales Act, included in all 
of its new ones a provision which 
declares: ‘This act shall be so inter 
preted and construed as to effectuate 
its general purpose to make uniform 
the law of those states which enact 
it.” Unfortunately, that clause, which 
occurs near the end of the act with 
some miscellaneous provisions, § 
often overlooked; especially after the 
act has been placed in a compilation 
of laws. When the Conference took 
the action just mentioned it created 
a committee on the subject of Un 
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he New Commercial Code: 


Modernizing Our Uniform Commercial Acts 


by William A. Schnader + of the Pennsylvania Bar (Philadelphia) 


\ct, and" for more than half a century, American law has profited from the work of the 
> of time, National Conference of Commissioners on Uniform State Laws. The Conference has 


eveal an ff proposed about one hundred uniform acts, many of which have been widely adopted 


le peril. throughout the Union. In 1950, its most ambitious plan—a new Commercial Code— 
vill be submitted to the Association for its endorsement. Mr. Schnader describes the 
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new Code in this article. 





' Among the American Bar’s most 
notable achievements has been its 
success in the field of uniform state 
commercial law. True, the result has 
not been complete uniformity, but 
much has been accomplished. All the 
sates have enacted the Uniform 
Negotiable Instruments Law, the 
Uniform Warehouse Receipts Act 
and the Uniferm Stock Transfer Act, 
and thirty-six states have enacted the 
Uniform Sales Act. 

And these are not all the uniform 
acts on commercial subjects which, 
through the years, the National Con- 
ference of Commissioners on Uni- 
form State Laws has prepared and 
the American Bar Association has 
endorsed and recommended to the 
legislatures of the states for enact- 
ment. The additional acts include 
the Uniform Bills of Lading Act, the 
Uniform Trust Receipts Act, the 
Uniform Conditional Sales Act and 
ls Uniform Chattel Mortgage Act. 


The first two have been widely 
adopted, and the last two have been 
used as models by a number of states. 

Now, lawyers of the American Bar 
are about to present to our legislative 
bodies the most comprehensive act 
dealing with commercial law that has 
‘ver been prepared in any English- 
‘peaking jurisdiction—the proposed 





Uniform Commercial Code. It is 
with the need for and the content of 
this proposed Code that this article 
will deal. 

The Uniform Negotiable Instru- 
ments Law was prepared and pro- 
mulgated in 1896, more than a half- 
century ago. The Uniform Sales Act 
was promulgated by the National 
Conference and endorsed by the 
American Bar Association in 1906— 
more than forty years ago—but th.s 
act was only a slight revision of the 
English Sale of Goods Act of 1893. 
Accordingly, both of these acts were 
prepared against the background of 
commercial practices in vogue in the 
latter part of the last century before 
the days of the automobile and be- 
fore the revolutionary changes in 
communication brought about by 
the airplane and the radio had been 
dreamed of. During no period in the 
world’s history prior to the last fifty 
years was the tempo of living stepped 
up to a comparable degree. Necessar- 
ily, commercial transactions, which 
constitute so great a part of the activ- 
ity of the world, have -not escaped 
the effects of the increase in speed 
which characterizes so much of life’s 
experience. It would be miraculous 
if acts prepared before the turn of 
the century to regulate commercial 


paper and sales of goods would be 
adequate in 1950. 


Much Commercial Legislation 

Not Covered by Uniform Acts 

In addition, during the past half- 
century a considerable volume of leg- 
islation on commercial subjects was 
enacted entirely outside of the uni- 
form laws which have been men- 
tioned. Much of it was enacted and 
indexed under other titles. For ex- 
ample, many of the statutes recom- 
mended by the American Bankers 
Association were adopted as parts of 
the banking laws of the states, al- 
though the necessary effect was to 
modify, as far as banks are con- 
cerned, some of the rules of the Uni- 
form Negotiable Instruments Law. 
Similarly, legislation dealing with 
the negotiability of the corporate 
bond is found in statutes relating to 
the issuance of obligations by partic- 
ular types of corporations or in 
statutes relating to corporate secur- 
ities. Thus, there has come about a 
definite need for integration with, as 
well as for modification of, the uni- 
form acts. 

Finally, many things which ought 
to be included in statutes regulating 
the various aspects of commercial 
law rest entirely in the field of deci- 
sional law, and some of them are not 
dealt with there. This is especially 
true in the law of sales, as evidenced 
by the fact that at least forty per 
cent of the Code’s article on sales is 
matter not covered by any previous 
statute. 

Indeed, the necessity for the revi- 
sion of the Uniform Negotiable 
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Instruments Law and the Uniform 
Sales Act was sensed more than a 
decade ago. In the 1930’s there was 
serious talk of undertaking the revi- 
sion of these two acts. However, it 
was not until 1940 at the fiftieth 
annual meeting of the National 
Conference of Commissioners in 
Philadelphia that a proposal was 
made to prepare a uniform commer- 
cial code that would embrace a 
modernization of the Negotiable 
Instruments Law, the Sales Act and 
all the other commercial acts that 
the Conference had prepared, and 
which would fill in the gaps where 
modern business finds no convenient 
statutory law covering new types of 
transaction. 

The Conference promptly adopted 
the proposal, and decided to engage 
upon the project as soon as funds 
should become available in an 
amount adequate to do the work. 

The following year the Conference 
invited the American Law Institute 
to make the Code a joint undertak- 
ing. The invitation was accepted, 
and, pending the raising of funds 
requisite for the entire project, both 
bodies in 1942 embarked preliminari- 
ly upon a joint consideration of what 
was then known as the Revised Uni- 
form Sales Act, and is now Article 2 
of the Code. 

The fund raising was committed 
to a ways and means committee ap- 
pointed by the president of the 
American Law Institute. In 1944 
the committee reported that it had 
received subscriptions for a total of 
$350,000, which it believed would be 
sufficient to finance the work, esti- 
mated to require five years for com- 
pletion. Of this amount, $250,000 
was granted by The Maurice and 
Laura Falk Foundation of Pitts- 
burgh, and the remaining $100,000 
was contributed by the Beaumont 
Foundation of Cleveland, Ohio, and 
by ninety-eight business, industrial, 
financial and transportation con- 
cerns, and law firms. 

Work Began 

in 1945 

Work on the Code as such began on 
January 1, 1945. The commitment 
to complete the Code in five years 
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has not quite been fulfilled as the 
Code will not come up for final 
adoption by the National Conference 
and the Institute until their joint 
meeting in Washington in May of 
this year, or for endorsement by the 
American Bar Association until its 
Annual Meeting this fall. 

At the outset, two questions 
loomed large in the minds of those 
charged with the responsibility for 
shaping the policies to be followed in 
the prepartion of the Code. 

One of the questions had really 
been settled in advance when it was 
determined that a code should be 
prepared. 

Would it be better to prepare one 
comprehensive act on all phases of 
commercial law rather than to at- 
tempt to modernize the separate acts 
on negotiable instruments, sales, 
warehouse receipts, bills of lading, 
stock transfers and trust receipts, and 
prepare additional acts on subjects 
not satisfactorily covered by any 
existing uniform act? 

As previously stated, the Uniform 
Negotiable Instruments Law was 
promulgated in 1896. Its first enact- 
ment came in 1897 when five states 
adopted it, but it was not until 1924 
that the last of the forty-eight states 
enacted it. The Uniform Warehouse 
Receipts Act was submitted to the 
legislatures in 1906. It was enacted 
by five states in 1907, but it required 
a period of thirty-eight years to 
obtain its enactment by all the states. 
In 1909 the Uniform Stock Transfer 
Act was proposed. It was not until 
1947 that the last state enacted it. 
The Uniform Sales Act was promul- 
gated in 1906, and while two states 
adopted it the following year, in 
1950 it is the law of only thirty-six 
states. 

This bit of history will demon- 
strate conclusively the difficulty of 
piecemeal adoption by the states of 
uniform acts on subjects even as 
popular with our legislative bodies 
as the uniform commercial acts have 
been. 

Amendments to Uniform Acts 

Are Not Adopted 

An even more pointed illustration 
of the difficulty lies in the fact that 


in 1922 amendments to the Uniform 
Warehouse Receipts Act were pro 
posed by the National Conferenc 
and endorsed by the American Bar 
Association. Although the Uniform 
Warehouse Receipts Act is now op 
the statute books of all of the states, 
less than twenty have adopted the 
amendments proposed in 1922. 

Similarly, although amendment; 
to the Uniform Sales Act were pro- 
mulgated in 1922, they were enacted 
by less than half the states in which 
the act is in force. 

It was the feeling of those who 
settled this underlying policy ques. 
tion that it would be far less difficult 
to procure the enactment of a Uni- 
form Commercial Code than it would 
be to persuade legislatures to enact 
revisions, act by act, of the statutes 
governing commercial paper, sales, 
warehouse receipts, stock transfers, 
and so on. 

The second fundamental question 
bears a close relation to the first. 

Would it be preferable to attempt 
to retain, with modifications and 
amendments, the existing language 
of the Negotiable Instruments Law, 
the Sales Act, the Warehouse Re- 
ceipts Act, and the other uniform 
acts, or to restate in new form this 
vast field of the law? 

To this question, much careful 
thought was given. 

The two most important chapters 
of a Commercial Code would neces- 
sarily be the chapters on commercial 
paper and on sales—the subjects now 
covered by the Uniform Negotiable 
Instruments Law and the Uniform 
Sales Act. 


Sales Act Proved To Be 
Hard To Interpret 


The present Sales Act was, as pr 
viously pointed out, a slight revision 
of a foreign law. Its language is not 
easily understood, and its interprt 
tation has given the courts plenty 
of work. Indeed, but for Professor 
Samuel Williston’s monument! 
work on the law of sales—which ™ 
many respects has been more valu: 
able to the Bench and Bar than the 
text of the act itself—many lawye 
feel that the Uniform Sales A¢ 
would long ago have been supplanted 
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by all act more realistically conceived 
oil more clearly drafted. 

Even with Professor Williston’s 
guidance in the interpretation of the 
at, there are dozens of sections 
regarding the meaning of which 
courts of different states have reached 
diametrically opposite conclusions. 

{nd by actual count, there are 
eighty sections of the Uniform Nego- 
table Instruments Law that have 
different meanings in different states 
resulting from different court inter- 
pretations of the same language. 
With this background, those re- 
sponsible for determining the policy 
of the new Code felt that there was 
little, if anything, to be gained and 
much to be lost by attempting to 
doa repair job on the old laws rather 
than to start afresh and build the 
Code anew from the ground up. 

In any event, in view of the great 
amount of new statutory material 
which the Conference and the Insti- 
tute felt should be integrated into 
and made parts of the existing uni- 
form acts, it would have been virtual- 
ly impossible to do anything resem- 
bling a workmanlike job, if the meth- 
od had been the retention of the 
framework and existing language of 
the old statutes. The result would 
have been a legislative crazy-quilt 
instead of a readily understandable 
piece of statutory drafting. 


laymen Should Understand Code 
0s Well as Lawyers 


The effort has been to write the 
Code in language that can. be readily 
understood, not only by the trained 
lawyer, but also by those whose daily 
commercial transactions it governs. 

The entire memberships of the 
American Law Institute and of the 
National Conference of Commis- 
‘ioners on Uniform State Laws have, 
during the last five years, devoted a 
large part of the time of these two 
organizations to the detailed study 
of the language as well as the policy 
of the various chapters of the Code. 
The judges and the practicing law- 
yers who have worked on the Code 
believe that the task of reading and 
“udying it will not be unduly 
*nerous. Copious comments follow 
very section which state what parts 





of prior uniform commercial statutes 
the sections replace, and whenever 
previous statutory language has been 
rephrased, the reasons for the 
changes. These comments are desig- 
nated the Code itself “Official 
Comments”, and it is provided in 
Section 1-102 that they “may be con- 
sulted by the courts to determine the 
underlying reasons, purposes and 
policies of this act and may be used 
as a guide in its construction and 
application”. 

There will be a few members of 
the Bar, and especially some of us 
who are reaching an age when new 
ideas seem less desirable, who will 
regret the intrusion of different 
statutory provisions into a field of 
law which we regard as “settled”. 
However, it is to be hoped that the 
great majority of lawyers will ap- 
praise the work solely on its merits. 

Presently, the Code contains the 
following articles: 


in 


Article 1. General Provisions. 

Article 2. Sales. 

Article 3. Commercial Paper. 

Article 4. Deposits and Collections. 

Article 5. Letters of Credit. 

Article 6. Foreign Banking. 

Article 7. Documents of Title. 

Article 8. Investment Securities. 

Article 9. Secured Commercial 
Transactions. 

Article 10. Bulk Sales.1 

Article 11. Effective Date and Re- 


pealer. 

These articles will fully cover the 
territory now occupied by the Uni- 
form Negotiable Instruments Law, 
the Uniform Sales Act, the Uniform 
Warehouse Receipts Act, the Uni- 
form Bills of Lading Act, the Uni- 
form Stock Transfer Act, the Uni- 
form Trust Receipts Act, the Uniform 
Conditional Sales Act, and the Uni- 
form Chattel Mortgage Act. 

In addition, as indicated, there 
will be articles on deposits and col- 
lections, letters of credit, foreign 
banking and perhaps bulk sales— 
subjects with which uniform acts 
have not heretofore dealt.? 


Scope and Objectives of Code 

Are Explained 

Now for the scope and general ob- 

jectives of the several articles of the 

Code. : 
Article 


1—General Provisions— 
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deals with matters relating to the 
construction, interpretation and ap- 
plication of the Act. Several sections 
call for special mention. 

Section 1-108 provides that, gen- 
erally speaking, the rules contained 
in the Code are mandatory, unless 
they are qualified in the text by the 
words “unless otherwise agreed” or 
their equivalent. There are, of 
course, exceptions necessary to pre- 
vent interference with essential free- 
dom of contract. 

The purpose of this section is to 
put an end to the all too prevalent 
practice of including in fine print or 
“boiler plate” in contract forms, 
terms waiving or modifying funda- 
mental provisions of statutory law 





1. The question is still being debated whether 
a Commercial Code should contain an article on 
bulk sales. Some feel that the law of bulk sales 
relates more to the field of bankruptcy and insol- 
vency than it does to the field of commercial 
transactions. Others believe that to be complete, 
the Code should provide the steps which must be 
taken in the case of a bulk sale to give notice to 
creditors who might be adversely affected by the 
sale. 

2. It is true that there is what is called a 
Uniform Bank Collection Code prepared by the 
American Bankers Association; but it was not a 
uniform act prepared by the National Conference 
of Commissioners on Uniform State Laws and 
endorsed by the American Bar Association, as 
were all the uniform acts to which reference has 
heretofore been made. 
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which would otherwise govern the 
transaction. 

Section 1-203 provides that “Every 
contract within this Act imposes an 
obligation of good faith in its per- 
formance”; and good faith is defined 
in Section 1-201 as “honesty in fact 
in the conduct or transaction con- 
cerned”. The definition then con- 
tinues to say that good faith includes 
“observance by a person of the 
reasonable commercial standards of 
any business or trade in which he is 
engaged”. This is a new provision 
and quite an advance over existing 
statutory law. 

Probably the most far-reaching 
section in Article 1 is Section 1-205 
entitled “Course of Dealing and 
Usage of Trade”. The nub of this 
section is Subsection (4) which pro- 
vides that unless contrary to a man- 
datory rule of the Act, ‘‘a course of 
dealing or usage of trade gives par- 
ticular meaning to and supplements 
or qualifies the terms of” an agree- 
ment relating to a commercial trans- 
action. 

This section renders the entire 
Code flexible to a degree not hitherto 
achieved in any similar statute. As 
new usages of trade grow up, auto- 
matically they become part and 
parcel of agreements covering com- 
mercial transactions of the kind 
involved in the new usage, unless 
they violate a mandatory rule of the 
Code; and it is hard to imagine how 
a usage of trade could develop if it 
violated the mandatory rules of a 
code governing transactions in the 
trade. 

In a word, Sections 1-203 and 1-205 
illustrate the essential orientation 
of the entire Code towards the actual 
practices of businessmen as its central 
and dominant theme. 

Other provisions in Article 1 re- 
quire the Code to be liberally con- 
strued to achieve its primary pur- 
pose, namely, to make uniform 
throughout the United States all 
types of commercial transactions. 
Article 2 Is Revision 
of Sales Act 
Article 2 is a complete revision and 
modernization of the Uniform Sales 
Act. 
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Not only is the content of the old 
Uniform Sales Act completely re- 
arranged, but there are many sec- 
tions of the article which are com- 
pletely new. In fact, there are no less 
than forty-three sections of this 
article which have statutory 
ancestor. As previously stated, this 
represents approximately 40 per cent 
of the article. 

Besides the new material in the 
sales article—material to bring the 
law of sales abreast of today’s com- 
mercial practices—an effort has been 
made to clarify ambiguities in the 
existing uniform act, and where such 
ambiguities resulted in a difference 
of construction by courts of different 
jurisdictions, the new article makes 
it clear which rule is to be applied 
henceforth. 

Basic in Article 2 is the abandon- 
ment of the idea of the theoretical 
passing of title to property in person- 
alty as the test of the legal status of 
sales transactions. Instead, the Code 
treats the Iaw of sales as the law of 
the formation and performance of a 
commercial contract of sale. In ad- 
dition, throughout the sales article— 
indeed very largely throughout the 
Code—a distinction is made between 
the legal effects of the acts of a mer- 
chant or other “professional”, and 
the acts of a consumer or other per- 
son who is not a professional in the 
field, the theory being that the law 
should deal more strictly with acts 
done by “professionals” than with 
acts done by others. 


no 


In the preparation and considera- 
tion of the article on sales, the 
draftsmen and the members of the 
coéperating bodies had the assistance 
and coéperation of associations of 
merchants and others vitally inter- 
ested in having this important 
branch of the law made current with 
prevailing trade practices. Special 
mention should be made of the 
assistance and codperation received 
from the Commerce and Industry 
Association of New York. 


Article 3 Replaces 
Old N.I.L. 


Article 3 on commercial paper covers 
in part the territory formerly oc- 





cupied by the Uniform Negotiable 
Instruments Law. 

All provisions in the existing 
N.I.L. relating to securities, as djs 
tinguished from what is commonly 
known as commercial paper, hay 
been omitted from this article and 
are covered by the provisions | 
Article 8 on investment securities, 

Much of what has been said te. 
garding the article on sales applies 
equally to the article on commercial 
paper. 

A contribution made by this ar- 
ticle is the correction of the great 
body of nonuniform law resulting 
from diverse court decisions inter- 
preting the N.I.L. In all of these 
cases, as in the article on sales, the 
present Code makes a choice be- 
tween differing rules resulting from 
different interpretations. 

Article 4 on deposits and collec: 
tions deals with bank collections and 
also covers some of the relations be. 
tween a customer and his bank, in 
tegrating with the provisions relating 
to bank collections and with Article 
3 on commercial paper, many pro 
visions of widespread existing legis 
lation, covering such matters as pay: 
ment of “stale” checks, liability of a 
bank for wrongful dishonor of a 
check, and stopping payment on 
checks. 

Since the subject covers a greal 
variety of different transactions, in 
order to provide flexibility for un- 
usual but necessary action, wide lati- 
tude is given for variation of the 
rules by contract between the parties. 
The only exceptions are those few 
cases where sound public policy re 
quires a prohibition of contrat) 
agreements. The attempt of the 
Code is to state in modern terms the 
rules governing the great bulk of the 
usual transactions so as to eliminate 
the necessity for contractual prov 
sions in fine print on the operating 
forms used by banks. 

Article 5 on letters of credit is new 
in its entirety. It covers a field o! 
growing importance in which there 
are no statutory rules and relativel’ 
few court decisions. 

Especially in these days when there 

(Continued on page 252 
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Melville Weston Fuller: 


Chief Justice of the United States, 1888-1910 


by Willard L. King - of the Illinois Bar (Chicago) 


® No biography of Chief Justice Fuller has ever been published despite the fact that 
he served a longer term than any Chief Justice of the United States except Marshall 
ond Taney. Mr. King has for many years been collecting material for such a biography 
which will be published shortly by the Macmillan Company. This contribution will 


be the first chapter of that book. 





® On May 21, 1830, The Kennebec 
Journal, a weekly of Augusta, Maine, 
carried this item: 

Married .. . In this town on Monday 

morning last by the Rev. Mr. Tappan, 

Frederick A. Fuller, Esq. to Miss 

Catharine M. Weston, daughter of 

Nathan Weston, Jr. 

It was not then customary for a news- 
paper to print the local news. This 
journal is full of Federalist vitriol 
against President Andrew Jackson, 
but it says no more about this wed- 
ding, which is a pity, for a Chief 
Justice of the United States—the 
highest judicial office on earth—was 
a child of the marriage. 

Melville Weston Fuller was born 
in Augusta, Maine, in 1833. His life 
divides naturally into three periods: 
He lived in Maine until he was 23 
when he went west to Chicago. He 
practiced law there from 1856 to 
1888 when he was appointed Chief 
Justice. He served in that position 
for twenty-two years, a longer term 
than any Chief Justice except Mar- 
shall and Taney. 


Fuller's Background 
Was New England 


Like most of our Chief Justices, his 
background was New England. This 


fact compels some mention of his 
ancestry, a peril to a biographer, 
lest he lose his readers when they 
strike the “begats”’. 

But the story of this wedding can 
be quickly told. The bride, Catharine 
Weston, then 20 years old, was given 
in marriage by her father, Nathan 
Weston, Jr., then one of the three 
justices of the Supreme Court of 
Maine. He was afterwards for many 
years Chief Justice, and _ received 
honorary degrees from Dartmouth, 
Bowdoin and Waterville (now Col- 
by) Colleges. 

Although the first Weston had 
come to Salem, Massachusetts, in 
1644, the judge was no witch-burner. 
He was a gentle, kindly, considerate 
man. He told in his later years with 
obvious horror how a poor woman 
in Augusta had once been sentenced 
to sit on the gallows with a rope 
around her neck. But the sheriff, 
together with Weston, then a lad, 
inflicted the punishment in the early 
hours of the morning in a remote 
part of the town so that no unkindly 
eye could see it. 

He had once condemned a man 
named Hager to be hanged, and 
every now and then he read over his 


notes of the trial—just to reassure 
himself. One day he came home 
white and trembling and when his 
daughters asked him why, he said: 
“I was introduced to young Hager 
and I almost said to him: ‘I knew 
your father.’” But the judge took 
comfort in the manner of Hager’s 
hanging, which illustrates the grim- 
ness of the New England character 
as well as its spirit of accommodation. 
A great crowd had gathered for the 
event and it was raining. The sheriff 
went to Hager in mid-morning and 
said: “It isn’t customary to have a 
hanging till noon, but all these peo- 
ple are here to see you hanged and 
it is raining. Don’t you think it would 
be all right to go ahead with it now?” 
Hager said yes, and the hanging 
proceeded. 

Like his father before him, Judge 
Weston was a Democrat. When the 
boy wrote to his father from Dart- 
mouth College in 1801 that he had 
decided to become a lawyer, the elder 
Weston replied: “Lawyers have here- 
tofore occupied a high position in 
society. They have reaped where they 
have not sown. They have reaped 
where others have sown. But all that 


is changed now that Jefferson is 
President.” 


Judge Weston was originally ap- 
pointed to the Bench by Governor 
Gerry of Massachusetts after a re- 
districting which Gilbert Stuart, the 
famous artist, said made one district 
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NATHAN WESTON, JR. 


(From a daguerreotype in the possession of R. D. 
Weston, Cambridge, Massachusetts) 





that looked like a salamander. “Sala- 
mander,” snorted a Federalist, ‘It’s 
a gerrymander,” and the name stuck. 
Gerry went out; but such was the 
esteem in which Judge Weston was 
held that he was continued in office 
through all the changes of adminis- 
tration. He first went on the bench 
when he was 29 and served contin- 
uously for thirty-four years. Not even 
a caucus call from the Democrats 
in the legislature to accept the nom- 
ination for Governor would tempt 
him. His opinions, in the first twenty 
volumes of the Maine reports, are 
still cited with respect. He was a 
scholarly man (a Phi Beta Kappa 
at Dartmouth), of fine appearance 
and a ready flow of speech. 


Judge Weston had one virtue that 
would have been a vice in other times 
and places. He was thrifty. His letters 
to his grandchildren invariably con- 
tained a homily on saving. He 
neither smoked nor drank. “Smok- 
ing,” he wrote one of his grandsons, 
“is a filthy, disgusting and offensive 
practice, is the. occasion of not a 
little expense, and sooner or later 
leads to drink.” He never would 
allow any of his children or grand- 
children to have an overnight guest 
in his home. But there was some 
excuse for this attitude—he had 
strained himself to the breaking 
point to put his four boys through 
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college on the meager salary of a 
Supreme Court Judge. When Chase 
was appointed Chief Justice of the 
United States, Judge Weston said: 
“I hear that Chase is a man of in- 
dependent property and, if that is 
so, I don’t understand how he can 
bear to sit there and be talked at 
by a parcel of d—d lawyers.”! 

Judge Weston’s mother, the bride’s 
grandmother, who lived in Augusta 
at the time of the wedding, was the 
sister of the Rev. Aaron Bancroft 
of Worcester, the author of the well- 
known Life of Washington. She had 
a nephew, Dr. George Bancroft, who 
had graduated with honors at Har- 
vard and taken a Doctor’s degree at 
G6ttingen in Germany. Dr. Bancroft 
was then writing articles for the 
North American Review. He was yet 
to write a History of the United 
States in ten volumes and become 
a cabinet member, minister to Eng- 
land and Germany and political boss 
of Massachusetts. 


Judge Weston’s wife, the bride’s 
mother, was one of the four beautiful 
Cony sisters, daughters of the Hon- 
orable Daniel Cony. Their father 
had sent each of the girls down to 
Boston to spend the winter and 
make her debut at the great mansion 
of Governor Bowdoin. Each of them 
had repaid the effort by a handsome 
marriage. Paulina had married Judge 
Weston, Susan had married her 
cousin, General Samuel Cony (thus 
preserving the Cony name), Sarah 
had married the Honorable Reuel 
Williams, afterwards United States 
Senator from Maine, and Abigail 
had married the Reverend John H. 
Ingraham. A talent for marriage ran 
in the family, and Paulina’s daugh- 
ter, Catharine, was carrying on the 
family tradition at this wedding. 


Bride’s Grandfather 
Served with Washington 


The bride’s grandfather, the Honor- 
able Daniel Cony, was an austere old 
Federalist who added dignity, if that 
were possible, to the nuptials. As a 
lieutenant in Washington’s Army, 
he had worn a cocked hat and knee 
breeches, but in the last few years 


he had belatedly donned pantaloons. 
(Ministers had preached sermon; 
against that change!) Daniel Cony 
had been a practicing physician jp 
Augusta and also Judge of the Court 
of Common Pleas and Judge of Pro. 
bate of Kennebec County prior to 
the separation of Maine from Massa. 
chusetts. Each year he celebrated the 
surrender of General Burgoyne at 
which he had been present. He had 
been a presidential elector on Wash- 
ington’s second election. Electors 
were then supposed to exercise their 
own discretion in electing the Presi- 
dent, but it could not have taken 
much judgment to vote for Wash- 
ington. Daniel Cony had also been 
temporary chairman of the constitu- 
tional convention that framed the 
first constitution for Maine in 1820. 
Two of his grandsons were to be 
Governors of Maine, and a great: 
grandson was to be Chief Justice of 
the United States. 

The bride’s little sister, Louise, 
doubtless watched the ceremony with 
solemn eyes. She grew up to be a 
serious girl whom Ralph Waldo 
Emerson, in a letter to Margaret 
Fuller, called “mine & your Louise 
of Augusta.” Tradition in the fam- 
ily claims that Aunt Louise was 
“half crazy,—she was a_ transcen- 
dentalist.” 


Groom Came 
from Distinguished Family 
The groom, Frederick A. Fuller, 
then 24, also came from a distin- 
guished family. His first American 
forebear was Edward Fuller, whose 
name appears in the Mayflower com 
pact. The groom’s father was Col. 
Henry Weld Fuller, who had grat: 
uated from Dartmouth in 1801, 
where he was a classmate and inti- 
mate friend of Daniel Webster. 
The Colonel's letters from “Black 
Dan”, who later became the “God 
like Daniel”, tend to confirm the 
family tradition that the Colonel was 
a gay dog. Writing to Fuller of 3 





1. Nathan Weston to Henry W. Fuller, Nover 
ber 9, 1849, Dorothy Fuller papers; Mrs. 
Weston to Melville Fuller, November 9, 185); 
Nathan Weston to M. W. Fuller, August 16, 1856; 


Melville M. Weston to M. W. Fuller, May 1, 1888 


Genet papers. 
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trip to Dartmouth in 1803, Webster 
said: “Really, Weld, bad as you are, 
| should have been glad to see you 
there, merely because it would have 
been more like old times. On retir- 
ing, the possessor of my arm was so 
preposterous as to say “Weld is truly 
very sprightly and amiable!’ With 
all the rhetoric I had, I could not 
beat her out of this foolish idea, and 
| believe in my soul she will carry 
it to the grave with her. Alas, Alas, 
the perversity of female minds!” 

Again, reporting to Fuller on a 
party at Concord, Webster wrote: 
“| asked Miss Lucy if she wished to 
see Mr. Fuller very much. She said 
that-that-that—the Lord knows 
what she did say. I could not tell. 
There was a No, and a Yes, and a 
blush, and a smile, and a laugh, and 
so you may make what you can of 
them.” 

The Colonel's father and maternal 
grandfather had graduated from 
Yale. Colonel Fuller had been county 
attorney for Kennebec County and 
was, at the time of the wedding, 
judge of probate. He was a sweet 
and amiable man who had made a 
fortune by the purchase in 1818 of 
the acreage on which a principal 
part of Augusta was to be built. 
He had none of Judge Weston’s lack 
of conviviality. Fuller and Weston 
had attended Dartmouth together, 
and were then the leading Demo- 
crats of Augusta. Doubtless they had 
had something to do with arranging 
the match. Colonel Fuller had built 
and sold to Judge Weston the man- 
sion house on Pleasant Street at the 
head of Oak Street in which the 
wedding was held. 


Colonel Fuller’s wife, the groom’s 
mother, was Esther Gould. Her sis- 
te, Hannah Flagg Gould, was the 
author of many popular volumes of 
verse; her brother, Benjamin Ap- 
thorp Gould, was the famous prin- 
cipal ef the Boston Public Latin 
School, and the author of the stand- 
ard annotated school editions of 
Ovid, Horace and Virgil. She had a 
nephew, then only 5, also named 
Benjamin Apthorp Gould, who was 
to become one of America’s great 
‘stronomers. The groom’s sister 





Louise was undoubtedly present at 
the wedding. Two years later she was 
to marry Samuel E. Smith, the Gov- 
ernor of Maine. 


From the Westons, Chief Justice 
Fuller inherited his sensitivity and 
conscientiousness, his gentleness and 
kindliness and his capacity for me- 
thodical work and monk-like study; 
from the Fullers, his passionate and 
romantic traits, his independence of 
judgment and his genius for friend- 
ship. 


Fuller Was Very Proud 

of New England Ancestry 

It is not surprising that the Chief 
Justice always took a New England 
pride in his ancestry. Though he 
had lived for several decades in IIli- 
nois (where the culture is ruggedly 
equalitarian; an interest in genealogy 
is usually frowned upon as undemo- 
cratic and it is a common statement 
that only unsuccessful people are 
interested in their ancestors) , he was 
able to speak in his later years of 
the “continuity” of life in Augusta, 
—and “without continuity,” he said, 
“men would become like flies in 
summer.” 


The date of the wedding, 1830, 
was the year after the inauguration 
of Andrew Jackson—probably the 
sharpest change that ever took place 
in American history. To the Demo- 
cratic fundamentalists it is the true 
American revolution, surpassing in 
importance the Revolution of 1776. 
Their opponents retort that hitherto 
our presidents had been notable men 
who had rendered outstanding serv- 
ice to their country, and that here- 
after (with rare exceptions) they 
were to be little men who had an- 
tagonized no one but had caught 
the popular fancy. As Henry Adams 
ruefully intimates, the opportunities 
for a man of culture with “continu- 
ity” in his family to render important 
public service were far less after 
Jackson than before. But both the 
Fullers and the Westons were Jack- 
sonian Democrats in a period when 
people took their politics seriously. 
Sometimes there were two celebra- 
tions of the Fourth of July in Au- 
gusta because the members of neither 
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party would admit that the adherents 
of the other were sufficiently patri- 
otic to be entitled to celebrate such 
a day. 

But Jacksonian Democrats fared 
better in the elections in Maine than 
elsewhere in New England. Frederick 
Jackson Turner, in his study of the 
frontier in American history, has 
pointed out that the American fron- 
tier for many years ran along the 
coast of Maine, and that Maine's 
culture has always, as a result, had 
a frontier or western savour. In 1830, 
Maine was only a seacoast and a 
forest. Its people, spread along the 
coast, built and sailed the Yankee 
clippers at a time when they covered 
the seas. Augusta, the state capital, 
though well inland on the map, was 
the head of the tide on the Kennebec. 
In 1834, 265 ocean-sailing vessels ar- 
rived there, and in the same year a 
steam packet line started from Au- 
gusta to Boston. The railroad did not 
reach Augusta until 1851. Before 





2. Webster to Fuller, December 21, 1802. Dr. 
B. A. G. Fuller papers printed in part in Private 
Correspondence of Daniel Webster, Vol. 1, p. 126. 
First quotation is from later source, p. 140, and 
letter is dated July 2, 1803. 

3. Fuller, Augusta Centennial Oration, June 9, 
1897. 
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Melville Weston Fuller 


that, transportation, except for the 
river, was by stage. A man could take 
the stage in Augusta after dinner 
and be in Boston the next day at 
night, the third day in New York, 
the fourth day in Philadelphia, and 
the fifth day in Washington. 


Life Was Raw and Crude, 
But People Were Cultured 
Augusta had a population of about 
1000 in 1830, and about twice that 
in 1850. Even then the population 
Au- 


gusta had a dam, several saw mills, 


was 97 per cent native born. 
a quarry, a cottonmill, a state house, 


an insane asylum, and a United 
States arsenal, whose morning and 
evening gun, heard so many times 
in his youth, was later to arouse 
poignant feelings in a Chief Justice 
of the United States when it sounded 
seventeen times in mid-day. Life was 
raw and crude, but the people were 
remarkably cultured,—Augusta had 
libraries, a 


bookstores, circulating 


privately owned high school and 


lyceum lectures as early as the 
thirties. But the men consumed great 


Fuller liked to 
his great-grandfather, who 


{ 


quantities o 
tell of 
could lift a barrel of rum with his 


rum, 


hands and drink from the bunghole. 

The New England character is a 
peculiar blend of contradictions. 
Phe people of Augusta in 1830 were 
a sensible, conscientious, law-abiding 
folk, and yet they were quixotic non 
“Whoso 
Emerson, “must be a 
All his life Fuller 


wore his hair long. They were re- 


conformists. would be a 


man,” said 


non-conformist.” 


served, reticent, restrained and un- 
demonstrative; yet the writing of po- 
etry was well-nigh universal among 
them. The Chief Justice wrote a 
great deal of it in his younger days. 
They were shrewd, calculating and 
thrifty individualists, and yet had 
a profound sense of social respon 
sibility. They held to the Puritan 
ideal that to justify existence one 
must serve one’s fellow men in some 
way. They were passionate reformers. 
But they adhered to what was tried 
unless a proposed reform convinced 
their reason. They were against un 


thinking experiments and had no ear 
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for those resting on an emotional ap 
peal. Years later the Chiel Justice 
was to say in a speech at Bowdoin 
College: “It was said of Turgot [the 
French economist} that he was filled 
with an ‘astonished, awful, oppres 
sive sense of the immoral thoughtless 
ness of men; of the heedless, hazard- 
dealt 
moment to 


ous way in which they with 


things of the greatest 
them; of the immense, incalculable 


misery which is due to this cause.’ ’ 


Future Chief Justice Reared 
in Age of Transcendentalism 


Che period from 1830 to 1850 is the 
time of the flowering of New Eng 
land, the age of Transcendentalism, 
the Romantic era in American his 
tory, the period of the rise of the 
common man, the period of mani 
fest destiny. In New England it is a 
time comparable to the Elizabethan 
era in England when, at one time, 
Shakespeare, Marlowe and Ben Jon 
son were all living in London, ther 
a town of only 100,000. New England 
had Emerson, Melville, Longfellow, 
Hawthorne, Whittier, 
(Melville Ful 
ler read all of these except Thoreau 


Thoreau, 
Holmes, and Lowell. 
as they from. the 


and Lowell came 


press.) A wave o! optimism spread 
over the land. Three cheerful ideas 
dominated the thinking of the peo 
ple: First, that not the few elect (as 
but everybody 


Calvinism had it) 


at least almost everybody—would be 
saved for the life hereatter; second, 
that the possibilities of man’s intel 
lectual development were unlimited; 
third, that the United States 


was destined to become the greatest 


and 


nation on earth. 

Few boys in New England in that 
day escaped being told that, with 
hard study, they might become Presi 
Such 
youthful fantasies were akin to re 


dent of the United States. 
ligious and patriotic fantasies, and 
it was equally sinful not to cherish 
them. Melville Fuller, half jestingly, 
once told his cousin, Paulina (who 
was raised in the same household) , 
that be Chiet 
Justice of the United States. 

After the wedding Frederick and 
Fuller settled 


he would some day 


Catharine down in 


\ugusta where the groom had been 
admitted to the Bar. In 1831, a son, 
Henry Weld Fuller, was born, and 
on February 11, 1833, a second 
son, Melville Weston Fuller. Thre 
months after he was born, his mothe: 
filed a suit for divorce against his 
father in the Supreme Court of Ken 
nebec County. Divorces were rare in 
1833. Catharine Fuller alleged that 
her husband had committed adultery 
with persons unknown to her on the 
first day of July, 1830 (less than two 
months after their marriage), and 
at divers times between that day and 
the first day of February, 1833. Fred 
erick Fuller 
mons in Penobscot County 


was served with sum 
and an 
swered, denying the charge “in the 
form alleged” and demanding a jury 
trial. But the court denied a jury 


trial and decreed a divorce. 


Father Had No Part 

in Fuller's Life 

Divorces were then so new that law 
yers were not sure whether the guilty 
party could remarry. A year late! 
Frederick A. Fuller filed a petition 
in the same court reciting the divorce 
granted to his wife and praying that 


This 


a like divorce be given him. 


prayer was allowed, and it was de 
creed that the infant children, Henry 
Weld Fuller and Melville Weston 


Fuller, should remain in the custody 
of their mother, but if she should 
place them in the custody of Colone! 
Fuller (their grandfather) he gave 
that he maintain 
educate them to the age of 21 years 


Five years later Frederick A. Fulle: 


bond would and 


remarried in Orono, Maine, and had 


five children before his death in 
1849. He practiced law and was once 
Board of County 


Commissioners of Penobscot Counts 


Chairman of the 


He had no part in his son Melville's 
life except to transmit to him the 
family characteristics.* 

Children of divorced parents are 
(Continued on page 255) 


4. Original court files and decrees in office 
of clerk of Supreme Court of Kennebec County 
Augusta, Maine. The last will of Frederick A 
Fuller in office of clerk of Probate Court of Ke 
nebec County, Augusta, Maine, leaves a legacy 
of $200 to his son ''G. Melville Fuller’, indicating 
that Frederick by 1841 (the date of the will) dic 
not even know his son's correct name 
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Habeas Corpus and Extraterritoriality: 


A Fundamental Question of Constitutional Law 


by Philip B. Perlman - Solicitor General of the United States 


® Do American courts have the power to issue writs of habeas corpus to determine 


the legality of the detention of citizens or aliens by American authorities who are 


beyond the territorial jurisdiction of the courts? The recent war has made this old 


unsettled question of constitutional law a fundamental issue. Solicitor General Perlman 


details the legal questions involved in this article taken from a recent address before 


the Nineteenth Judicial Conference of the Fourth Circuit 





® \ great war—like any gigantic 


social convulsion—accelerates the 
growth of legal rules and techniques 
to deal with the novel problems 
that emerge out of the conditions ol 
conflict and require immediate solu 
tion. The international trial of ma 
jor war criminals for the commission 
of offenses against peace and against 
humanity is a leading example. The 
circumstances of war also seem to 
bring to life problems which are 
not really new, but which have been 
dormant o1 


undisputed for years, 


until wartime pressures suddenly 
cause them to affect multitudes of 
people in many places. 

My topic covers one of this latter 
class of legal problems—a situation 
which 


theoretically has existed 


throughout our history and pre 
viously has even erupted into little 
noticed actuality, but which the 
volcanic pressures of World War II 
have brought to the surface with 
sufcient force to compel a fresh 
survey. And that is the relation of 
the writ of habeas corpus issuable 
by American courts to inquire into 


the legality of the detention of pet 


sons by American officials—civil o1 


military—outside the territorial limits 
of the United States—the “problem 
of habeas corpus and extraterritorial] 
ity’, as I have called it. This is, 
perhaps, a rather narrow issue, but 
it is one which does go directly and 
deeply to the core of some of our 
fundamental conceptions of constitu 
tional law and judicial power 

The courts are suddenly called 
upon to decide when, if at all, the 
great writ of habeas corpus—the writ 
described by the English historian, 


Macaulay, as “the most stringent 
curb that ever legislation imposed on 
tyranny’ —will issue to enable in 
quiry into the legality of the deten 
tion of aliens, enemy or otherwise, 
and citizens held in American pris 
ons by American or by international 
territorial 


authority outside the 


boundaries of this country. And we 
in the Department of Justice can 
three 


years this question has been brought 


testify that during the past 

insistently to our notice 
The problem has pressed upon us 

during the recent war and postwat 


vears through a combination of cir 


cumstances. In the first place, the 
period of active hostilities took mil- 
lions of Americans outside the con 
tinental United States, its territories 
and possessions, and onto foreign 
soil; and = simultaneously brought 
millions of non-Americans under the 
control of American troops. The 
war's aftermath left our troops and 
civilian military government ofhcia's 
in occupation of large parts of Ger- 
many, Austria, Japan and Trieste, 
and in control of certain friendly 
areas of the world, such as the bases 
Britain. In the 


leased from Great 


course of these large-scale combat 


and military government activities 


abroad, there were bound to be 
occasions in which American citizens 
both servicemen and civilians—and 
aliens—both enemy and _ friendly 
were taken into custody and detained 
under circumstances which the pris 
oner could and would claim as 
illegal, in the same way that that 
claim is made frequently within this 
country. In particular, some scores 
of German and Japanese nationals 
been tried for various 


have types 


of war crimes and have been sen 
tenced to death, imprisonment, or 
confiscation of property. 

The second ingredient of the prob 
lem comes from our basic conception 
that judicial jurisdiction is territo- 
rial, that, so far as habeas corpus is 
concerned, a court can act only upon 


persons within its grasp. Ordinarily, 
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there are no American 


courts—civil or 


of course, 
criminal—abroad, 
and Congress seems to have limited 
the habeas corpus process of the fed- 
eral district courts to their respective 
jurisdictions, in the sense that the 
court’s jurisdiction is premised on 
the presence of the prisoner within 
the territorial limits of the district. 
In the habeas corpus statute (now 
28 U. S. C. 2241) Congress has pro- 
vided that “Writs of habeas corpus 
may be granted by the Supreme 
Court, any justice thereof, the dis- 
trict courts and any circuit judge 
within their respective jurisdictions.” 
This language does not seem, on its 
face, to permit a court to go beyond 
its territorial limits in issuing the 
writ, and if this is so Congress has 
made no provision for the release ol 
persons illegally held abroad. 

The third factor stems from the 
widely-shared belief that American 
citizens everywhere must be able to 
claim the {ull protection of the Con 
stitution at any time. There is also 
the related belief—probably held by 
fewer people—that aliens subject to 
American control, even enemy aliens 
in their own country, can rely on 
constitutional immunities, such as 
those contained in the Fifth Amend- 
ment. This is but another phase of 
the debate which began after the 
Spanish-American War and has con- 
tinued to simmer ever since, and is 
known to all of us as the question 
as to whether, and to what extent, 
the Constitution follows the flag. 

A fourth ingredient making up the 
problem is the special place of the 
writ of habeas corpus in our system 
of life. As Secretary of State Acheson 
once said, in this country we hold 
the writ to be basic to liberty. The 
Constitution has given it a unique 
status, and in the last two decades or 
so the courts have increasingly 
stressed its high office as the protector 
of freedom. 

The that 
many of our current activities over- 


last factor is the fact 


seas are not exclusively American. 
They are carried on conjointly with 


other nations, pursuant to inter- 


national under the 


agreements or 
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auspices of international agencies. 
Frequently, American officers and 
officials act directly on behalf of a 
concert of powers or in implementa 
tion of some international under 
standing. This supranational charac 
ter of much of our foreign activity 
adds a factor which is often decisive. 


Problem Has Existed 
Since Revolution 


I have stated that the problem of 
habeas corpus and extraterritoriality 
has existed in theory since the found 
ing of the Republic. And that is 
true, because our courts’ jurisdiction 
has always been limited territorially 
and there have always been occasions 
in which an American official could 
hold someone outside the then fron 
tiers of the country. At least that was 
so in fiction. We all recall Edward 
Hale’s the Man 
Without a Country who was con 


famous story of 
fined in American warships through- 
out the seven seas for half a century. 
But it was only after the turn of 
the twentieth when _ the 
United States became a true world 
power and acquired overseas posses- 
sions, that the power of courts to 


century, 


issue the writ of habeas corpus to 
held 


American officers was first put to an 


release persons abroad by 
actual test. 

There were antecedents, of course, 
as there generally are in the law. 
A traditional function of habeas 
corpus is to determine the custody 
of minor children as between con 
tending parents or guardians, and 
these cases have at times involved 
the problem of extraterritoriality. 
The most 
thority of courts of Michigan to 


famous involved the au- 


order the release of a child removed 
to Canada and held That 
case was Re Jackson, 15 Mich. 417, 
but 


there. 
decided by a distinguished 
equally divided court in 1867—even 
in 1867 they had distinguished but 
equally divided which 
Justice Cooley argued strongly that 
the writ could issue to release a 
person held anywhere in the world, 


courts—in 


so long as the jailer was in the 
control of the court. Justice Camp 
bell insisted just as strongly that the 


prisoner himself had to be within 


the court’s territorial jurisdiction 

But these nineteenth century cases 
dealt with the custody of children 
or of slaves, and did not present any 
claim of constitutional right. The 
history of the use of 


habeas corpus against an allegedly 


attempted 


illegal government detention outsid 
the United States seems to begin in 
1903. The case was McGowan \ 
Moody (22 App. D. C. 148), in the 
Court of Appeals of the District of 
held by 
naval officials in the island of Guam, 


Columbia. A marine was 
acquired from Spain in 1898 and 
governed by the Navy, and which 
had no court with habeas corpus 
jurisdiction. A petition for the writ 
was brought in the District of Colum 
bia against the Secretary of the Navy 
the 
immediate jailer was said to be. The 
Court of Appeals affirmed the denial 


under whose control marine’s 


of the writ, holding, as one of the 
two alternative grounds of its de 
cision, that the District of Columbia 
courts were without jurisdiction since 
the prisoner was detained beyond 
their territorial limits. And this must 
be the result, the court said, even 
though it might be that the marine 
was restrained of his liberty in con 
travention of the Constitution and 
laws, and could obtain a remedy in 


no other court. 


No Cases Arose 
Between 1903 and 1941 


From the time of that decision in 
1903 until World War II there does 
not seem to have been any attempt 
-at least no reported attempt—to 
use the writ of habeas corpus agains‘ 
detention of a prisoner by an Ameri 
can government official outside the 
borders of the country. Perhaps on 
reason for this absence of litigation Is 
that McGowan v. Moody was thought 
to establish the law for the District 
of Columbia, and it was in that juris 
diction that such suits would na 
turally be brought, since it is the seat 
of the Government and the official 
residence of the higher officials who 
could order the release of a person 
held abroad. The more significant 
reason was that, except for the short 
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period of World War | and for even 
shorter periods on this continent, the 
forces of the United States were not 
stationed, in any substantial number, 
in areas in which ordinary American 
courts were not available. The ter- 
1itories and possessions had habeas 
corpus courts, and the limited time 
\merican troops were overseas dui 
ing World 


restricted 


War I, as well as the 
nature of the postwar 
occupation of Germany, did not pet 
init the problem to develop. 

With World War II, the circum 
different. Not 
large numbers of 


stances were much 


only were very 
\mericans stationed in various parts 
of Europe and Asia during the fight- 
ing period, but substantial forces 
have remained in Japan, Germany 
and Austria as occupation troops. 
\merican civilians have also become 
part of the military government sys- 
iem in the occupied areas, and have 
become subject to courts martial or 
to special military government tri- 
bunals established for the trial of 
civilians in the occupation zones. 
Millions of enemy aliens, and some 
lriendly aliens, have come under the 
supervision and governance of the 
\merican military government and 
are punishable by the military gov- 
ernment courts. War criminals have 
tried, convicted 


heen ferreted out, 


and punished. 


Yamashita Case 
Denied Writ 


From these circumstances have arisen 
the numerous cases which have come 
before the Supreme Court and the 
courts of the District of Columbia 
in the past three years. The first of 
these was General Yamashita’s case 
early in 1946, 327 U. S. 1. 
charged, tried, and convicted in the 


He was 


Philippine Islands by a military com- 
mission for violations of the law of 
war while acting as the Command- 
ing General of the Fourteenth Army 
Group of the Japanese Army in the 
Philippines. After his conviction, the 
\merican Army officers who had 
been appointed to represent him, 
sought a writ of habeas corpus in the 
Supreme Court of the Philippine 


Islands. The grounds alleged were 


mainly that the military commission 
which had tried him was illegally 
constituted, that the trial procedure 
violated the requisites of due process, 
and that the actions charged against 
him were not outlawed by the law 
of war. 

On denial of the writ by the high- 
est Philippines court, Yamashita 
petitioned the Supreme Court of the 
United States for a writ of certiorari 
and at the same time sought leave 
to file an original petition for a 
writ of habeas corpus. For the pur- 
poses of this discussion of habeas 
corpus and extraterritoriality, the 
Supreme Court's decision on the 
merits that the General’s trial was 
valid and his detention lawful has 
little direct bearing. For one thing, 
the Philippine Islands were Ameri- 
can territory and not foreign soil at 
that time, and its courts were open 
and available; for another, the Su- 
preme Court admittedly had juris- 
diction of the case on the petition 
for certiorari to the Supreme Court 
of the Philippines, and it was there- 
fore unnecessary to consider sepa- 
rately the original application for 
habeas corpus filed in the Supreme 
Court. The same is true of the case 
of the other Japanese war criminal, 
759) , 


Yama- 


General Homma (327 U. S. 
which closely followed Jn re 
shita. 

But the Yamashita opinion does 
have an important tangential rel- 
evance for it reiterated the holding 
in the Nazi saboteurs’ case (Ex parte 
Quirin, 312 U.S. 1, 24-25) that com- 
batant enemy aliens who are accused 
as war criminals do have, m certain 
circumstances, rights under the Con- 
stitution and United 
States. Chief Justice Stone’s views 


laws of the 


on the rights of enemy aliens in these 
two cases do not indicate that the 
Court has gone any further than to 
hold such aliens entitled to the pro- 
tection of our Constitution and laws 
where Congress has indicated by its 
legislation that it intends to grant 
rights of this nature to them. The 
Court has not held that enemy war 
criminals may make a claim of con- 
stitutional violation in the absence 
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of some federal statute which can be 
construed as endowing them with 
these privileges as an act of grace. 
\lien enemies on foreign soil do not 
possess them as of right. And to the 
extent that persons detained abroad 
German or Japanese war criminals, 
for example—have no substantive 
rights under American law, it is im 
material whether they have _ the 
formal jurisdictional right to bring 
habeas corpus in our courts. The 
application for the writ would auto- 
matically have to be denied on its 
face for failure to state a recognizable 
claim of right. But, of course, the 
Supreme Court has not yet passed 
definitely upon the full measure of 
the constitutional rights of alien 
enemy war criminals held overseas. 

Early in the court term succeed- 
ing that in which Yamashita’s case 
was decided, the Supreme Court had 
occasion to pass upon seven original 
petitions for habeas corpus which 
were filed, not by enemy aliens, but 
by American soldiers and civilians 
imprisoned in foreign territory oc- 
cupied by American troops. Ex parte 
Betz, 329 U. S. 672 (October 14, 
1946). The motions for leave to file 
were all denied for want of original 
jurisdiction, with Justice Murphy 
alone voting to hear argument on 
the matter of jurisdiction. Article III, 
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Section 2, Clause 2 of the Constitu 


tion limits the Supreme 
Court’s original jurisdiction to “cases 


strictly 


affecting ambassadors, other public 
ministers and consuls, and those in 
which a state shall be a party,” and 
it has long been settled that an orig- 
inal writ of habeas corpus in aid of 
the Court’s appellate 
can issue only to review an exercise 
of judicial power. The Court cannot 


jurisdiction 


pass directly in review upon the ac- 
tion of a military commission or 
other nonjudicial authority. There 
was, therefore, no basis for the issu- 
ance of habeas corpus by the Su- 
preme Court in these cases in which 
no judicial action was involved. 
However, Justices Black and Rut 
ledge took occasion to note that the 
various petitions “should be denied 
without prejudice to their being filed 
in the appropriate District Court.” 
This advice apparently was not taken 
in these seven cases during the time 
the petitioners remained abroad. 
One reason undoubtedly was the fact 
that the Armed Forces have adopted 
the practice of returning American 
military prisoners serving sentences 
longer than six months to prisons 
or disciplinary barracks within the 
continental United States, thus open 
ing the way to normal habeas corpus 
Kathleen 
Nash Durant, whose original applica 


processes. For instanc - 
tion for habeas corpus was one ol 
the seven denied by the Supreme 
Court in October, 1946, was brought 
back to serve her sentence at Alder- 
son Reformatory, and then filed a 
petition which was passed upon in 
due course by the District Court for 
the Southern District of West Vir 
ginia, and then by the Court of 
Appeals of this Circuit. Hironimus 
v. Durant, 168 F. (2d) 288 (May 4, 
1948) , certiorari denied, 335 U. S. 
818. 


Supreme Court Divides 
on Question 


One year after the denial by the 
Supreme Court of its jurisdiction 
to consider these American petitions 
for habeas corpus (disposed of in 
Ex parte Betz), the Court had occa- 
sion to determine the first of the 
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‘can citizens 
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behalt ol 
German or Japanese war criminals 


many applications on 


convicted by war crimes tribunals 
overseas. In October, 1947, the mo 
German 


tion of General Milch—a 


war criminal—for leave to file an 


original petition for a writ was 
denied by an equally divided Court. 
Milch v. United States, 332 U.S. 789. 
Che Chief Justice, and Justices Reed, 
Frankfurter and Burton did not ex 
pressly indicate why they thought 
leave to file should be denied, but 
presumably it was their view that, 
as in the case of the Americans de 
tained abroad, the Supreme Court 
was without jurisdiction. Justice 
Jackson did not participate because 
of his connection with the great trial 
at Nuremberg, the trial in which our 
Chief Judge Parker played such 
an important part. Justices Black, 
Douglas, Murphy and Rutledge an- 
nounced the view that “the petition 
should be set for hearing on the 
question of the jurisdiction of this 
Court.” For Justices Black, Douglas, 
and Rutledge this seemed to be some 
what of a change in opinion from 
their position of the previous year 
on the denial of the habeas corpus 
petitions filed by the seven Ameri 
that 
sought, if at all, in the appropriate 
District Court. 

Since October, 1947, when Milch’s 


petition was denied, some two hun 


relief must be 


dren German war criminals—tried by 
various types of war crimes tribunals 
-have followed him in petitioning 
the Supreme Court directly for writs 
of habeas corpus. The four to four 
division of the Court on the Milch 
petition has become standard and 
has marked the pattern for the dis 
position of almost all of the sub 
sequent cases. Four of the Justices 
have insisted that the Court has no 
jurisdiction of such original peti- 
tions, and four desire that argument 
be had to settle that question for all 
time, and what remedy, if any, the 
petitioner has. The Court has never 
undertaken to determine a German 
war criminal’s petition on the merits. 
(Many of these per curiam decisions 
are collected in Justice Jackson's 


statement on the Japanese war crim 


inal cases, 335 U. S. 877; there have 
several 
It seems curious that foi 


also been later decisions) . 
a yeal 
and a half a constant stream of peti 
tions has come to the Supreme Court 
from German war criminals even 
though that Court’s deadlocked posi- 
tion is well-known. Very few petition 
ers took the road to a district court, 
though those that did have been 
a bit more successful thus far. Per 
haps one may suggest that the place 
of the Supreme Court as the highest 
court in our land and the prime 
symbol of justice has overshadowed, 
in the minds of the German lawyers 
who have filed most of these peti 
tions, the intricacies of the Court's 
limited jurisdiction. It also seems to 
me to be an interesting note that all 
these applications for relief in ow 
courts by German war criminals ap 
parently stem from the example set 
by the American lawyers who, while 
in Army uniforms, conducted the 
spirited defense of General Yama 
shita, and the even earlier example 
of the then Colonel Kenneth Royall 
of North Army 
associates in defending the Nazi 
1942. Somehow, I take 

tribute to American 


justice and the American Bar. 


Carolina and his 
saboteurs in 
that to be a 


Supreme Court 

Has Not Yet Decided 

The Supreme Court has rejected 
original petitions for habeas corpus 
filed in that Court by American na 
tionals and by alien enemies held 
abroad, but it has not yet given 
the answer to the question whether 
such Americans or enemy war crim- 
inals can have recourse to any lowe! 
federal court in the United States. 
However, the Court’s opinion in 
f{hrens v. Clark, 335 U. S. 188, a 
domestic habeas corpus case decided 
that 
problem and reveals at least some of 
which must be 
balance. In_ the 
German 


over a year ago, bears upon 
the considerations 
weighed in the 
dhrens case, a group of 
alien enemies who had been ordered 
deported by the Attorney General 
under the Alien Enemy Act of 1798 
as inimical to this country’s interests, 
and were being held at Ellis Island, 

(Continued on page 249) 
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Disability Benefits Programs Here and Abroad: 


Their History and Scope 


by Mary Donlon - 


® Is socialism a necessary concomitant of social service legislation? Do income 


maintenance programs, unemployment insurance and disability benefits provided by 


the government necessarily interfere with the free enterprise system? Miss Donlon's 


answer is no, and she sets forth her reasons in this article taken from an address 


delivered at the Annual Meeting of the Association last September 





® Disability benefits are part and 
parcel of the comprehensive system 
of mutual aid and self-help comprised 
“social services” 


within the term 


about which there is so much dis 
cussion in our own country and, in 
fact, all over the world today. 
Whether you are all for the welfare 
state, or for a state of welfare fon 
all—~and there is a world of differ 
ence between them, each with its 
advocates—there is no domestic issue 
of our times that is more discussed, 
more fraught with controversy, or 
that more seriously requires right 
decisions. The discussions and con 
troversies on this question are gen 
erating more heat than light, perhaps 
because so frequently the sound so 
cial objectives that are desirable and 
mutually desired are confused with 
methods of achieving those objectives 
that are fundamentally unsound. 
For at least a century, since the 
beginning of the Industrial Revolu 
tion, and with an accelerating tempo 
during the twentieth century or 
‘mass production” phase of the In- 
dustrial Revolution, the social, eco 
nomic and political forces that have 
alternately shaped and_ threatened 
the free institutions of the western 


democracies have compelled govern 


ments increasingly to initiate social 
service programs and to expand 
them. This is no cause for alarm. 
There is a basic minimum of security 
and living standards below which 
we, who live in the middle decades 
of the twentieth century and have 
some measure of responsibility for 
government policies, cannot permit 


any one to fall. 


Problem Is How Far 
Can Government Go 


Ihe problem that plagues free in 


stitutions today is not, then, the 


problem of how far government 
should go in providing or requiring 
the provision of basic social services. 
Let us agree that there is at least 
the duty to provide a floor of social 
services. 

Ihe problem is, rather, how fat 
government can go in such programs 
without threatening the free institu 
tions that make such programs pos 
sible. This is important. It is the 
private enterprise system that, thus 
far at least, has succeeded in raising 
living standards higher for more 
people than the living standards 
under any other economic system in 
the world and in any other period 


of recorded history. 
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This we should keep in mind. 
When we know the whole story of 
the recent elections in New Zealand 
and Australia, private enterprise may 
be the key to the political riddle 
down under. In both countries the 
social services had come to be identi- 
fied popularly with a political phi- 
losophy that called for socialized in- 
surance and, finally, the socialization 
of all private enterprise. It was ac 
cepted by government for fifteen 
New 


years in 


Zealand and for at 
that 


vears in 


least fou Australia 
out-and-out socialism was the price 
a free people had to pay for social 
services. As between a conservative 
party that stood both for abrogation 
of the social services and the strength- 
ening of private enterprise, and the 
socialists who fathered the social 
services and also were for socializing 
enterprise, the New Zealanders and 
the Australians made their choice. 
Of these two political party offerings, 
they chose socialism. 

It seems now that they really did 
not want socialism. Another choice 
has now been offered to them, evi- 
dently more to their liking. The 


recent elections were not won by 
conservatives. They were won by a 
liberal coalition pledged to maintain 
the social services, but to do so within 
the framework of a strong private 
enterprise system. So it seems that 
down under the people want social 
services and they also want free en- 
terprise. 
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That, too, is what they seem to 


want in most of Europe when the 
choice is offered them. 

Is it possible to have the basic 
social services and free enterprise? 
I believe it is, but the methods used 
must stimulate free enterprise, not 
stifle it. 

It will be useful, first, to look back 
briefly, to where we 


observe from 


have come to where we are. 


Social Service Was Hit or Miss 

Before Industrial Revolution 

Social services before the Industrial 
Revolution were almost wholly pro- 
vided through voluntary agencies 
and on a hit-or-miss basis. There was 
“*hit’’. 
Chere were in almost every locality 


at least as much “miss” as 


one or two ladies bountiful. There 
were the religious whose lives were 
dedicated to serving the needs of 
the poor. There were also some in 
stitutions maintained through pri- 
vate benefactions. The purpose of 
all of them was to provide relief 
from a state of destitution that was 
accepted as inevitable. 

disloca- 
tions that cause destitution was an 


Prevention of the social 
idea not yet born. Even such indis- 
pensable social services as our mod- 
ern public health programs were 
then entirely unknown. Group plans 
to provide income maintenance as a 
partial safeguard against the destitu- 
tion that makes relief necessary were 
almost unknown. Almost, but not 


quite, 

Guilds Were First To Provide 

Income Maintenance Programs 

rhe earliest groups to concern them- 
call in- 
were 


what we 
come-maintenance 


selves with now 
programs 
the guilds. Predecessors of the mod- 
ern labor unions, the guilds early 
saw that the concentration of work- 
ers in urban centers, increasingly 
dependent on continued cash earn- 
ings to meet the minimum needs of 
mere existence, made necessary some 
kind of pooled provision for income 
maintenance. Especially in the coun- 
tries of central and western Europe, 
many of the largest and most pros- 
perous guilds began to accumulate 
substantial reserves, through mem- 
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ber assessments, in order to serve 
the needs of their members during 
periods of income failure due to 
disability or unemployment. Their 
programs foreshadowed as long ago 
as the early eighteenth century both 
disability benefits and unemployment 
insurance. It was to be a hundred 
and fifty years before government 
moved in over there; still longer 
before social insurance became a fact 
through legislative action over here. 

History sometimes selects unlikely 
agents to effect social progress. It 
was Bismarck, father of modern Ger- 
many, the statesman who a century 
ago welded the separate German 
states and petty principalities into 
a nation, who turned private social 
services for workers into a_ public 
program. It inevitably would have 
happened, sooner or later, and it 
would finally have happened as a 
conscious social program whenever 
opportunities of 
workers expanded and they had 


the educational 


gained universal political franchise. 
With Bismarck, however, social in- 
surance was a political device, an 
incident to his consolidation of 
power in the German state. It hap- 
pened this way. 

The German guilds were an ob- 
threat to Bismarck’s 
They were well-knit and strong or- 
ganizations. They had ample funds 
in their treasuries. They were in- 
Their long-established 
practice of paying benefits to their 
members during illness or unemploy- 
ment gave them a cherished and 
popular organization purpose. Bis- 
wanted their funds and 
wanted to make the guilds less power- 
ful, but even more he wanted to 
make industrial employment attrac- 
tive to rural Germans so that they 


vious power. 


dependent. 


marck 


would come into the cities to man 
Germany’s factories. His dream was 
to turn a handful of agricultural 
states into a mighty industrial nation. 
Bismarck looked on the guild social 
services and found them useful and 
attractive. 

He accomplished all that he sought 
by two simple devices. He made the 
guild social insurances available to 
workers outside the guilds so that the 


guilds no longer offered the only 
social insurance available. Then, as 
bait to induce the guilds to what 
amounted to political suicide, Bis 
marck offered to cover their members 
into the seemingly more attractive 
government-provided social services 
and to reduce the assessments on 
workers by providing that some ol 
the support of the new social insur- 
ance program should come through 
assessments on employers, all in re- 
turn for the transfer of the guild 
reserves to the German state. 
It was clever. It worked, and there 
was the first modern, state-provided 
social insurance. 


new 


Common Law Struggled 
with Idea of Social Insurance 


Meanwhile, across the English Chan 
nel and here in the growing union 
of American states, the common law 
a hundred years ago was struggling 
-not too happily—with the idea of 
social responsibility at least for those 
disabilities that employees incurred 
in industry. At common law obliga- 
tion had always been related to fault. 
Without fault, there was no common 
law liability. 

The right of any disabled em 
ployee was then founded in tort, a 
wrong done by his employer, not 
in a recognized social responsibility. 
Fault was difficult to prove in most 
cases. Even when an employer’s fault 
was proved, the injured worker o1 
the family of a fatally-injured worke! 
usually could not recover damages 
from the employer at common law. 
Employers had several defenses, in- 
cluding contributory negligence, as- 
sumption of risk, and the so-called 
servant doctrine”. Under 
employers’ liability acts, which were 
enacted to ameliorate some of the 


“fellow 


hardships of workers under the com 
mon law, employers usually could 
in effect say to their employees: 
“Heads we win, tails you lose.” There 
was nothing in this situation condu- 
cive to good employer-employee re- 
lations. There was not yet acceptance 
of social responsibility, even for in 


dustrially incurred disabilities. 
It became increasingly apparent 
that social responsibility for what 
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was now recognized as a social prob- 
lem must be substituted for the liabil 
ity of an employer for an individual 
wrong done to an employee, and in 
an even broader field than that ol 
industrial accident disabilities alone. 
But we in this country took one 
cautious step at a time. 


Workmen's Compensation 

Was First Social Insurance 

Workmen’s compensation was the 
first of the significant social insur 
ance programs in America. It fol- 
lowed by many years the inadequate 
workmen's compensation program in 
England. In fact, the initial work 
men’s compensation enactment in 
New York State almost exactly coin- 
cided with the first legislation in 
Fngland to provide insurance for 
workers against the wage loss risks 
of nonoccupational disabilities, the 
field into which we are now moving 
well over thirty-five years later. 

England felt the need in her 
competitive industrial economy of 
providing some measure of income- 
maintenance for workers during 
periods of temporary disability not 
connected with work accidents or 
that did not ensue from occupational 
disease. Here we then felt the social 
need only of providing for income- 
maintenance in cases of occupational 
disabilities. It took us a long time 
even to go that far in all our states. 

Workmen’s compensation is now 
on the statute books in all forty- 
eight states. Certainly it is not always 
adequate, either in scope of coverage, 
the range of benefits or plan of 
administration. 

In seven states, insurance of work- 
men’s compensation is a government 
monopoly. In the other forty-one 
states, private insurance is_ used, 
either with a competing state fund 
to take the unwanted risks, or with 
an assigned risk pool. Usually self. 
insurance is permitted, sometimes 
even in those states where insured 
workmen's compensation risks may 
be written only by a government 
monopoly. 

During the economic dislocations 
a decade ago, we embarked on a 
national program of old-age and 
survivors’ insurance, and also on a 


federal-state program of unemploy 
ment insurance. These are income 
maintenance programs for the aged 
and for those who are well but lack 
work through no fault of their own. 

lo the extent that either old age 
and survivors’ insurance or unem- 
ployment compensation is insurance 
in the accepted sense, it is insurance 
by government monopoly. To the 
extent that it is not really insurance, 
it is government provision of bene 
fits out of tax-supported funds with 
out a means test. Whether or not 
they are insurable risks, both are 
important social services. 

As to nonoccupational disability 
benefits, the New York State Federa 
tion of Labor in 1918 first asked fon 
legislation in that field of social in 
surance. The New York State con- 
stitution has for years specifically 
authorized such legislation. But New 
York did not lead off. 

The three states first to enact dis 
ability benefits legislation were three 
of the very few states that exact pay 
roll taxes from employees for support 
of unemployment insurance. Under 
federal legislation such employee 
contributions are available for pay 
ment of disability benefits. 

New York State does not require 
employees to contribute to unem 
ployment insurance and _ therefore 
had no such available reserve for 
initial financing of disability bene- 
fits. New York State, when it legis- 
lated this new type of social insurance, 
therefore had to find an entirely 
different approach. 

Rhode Island Provides 
Nonoccupational Disability Benefits 
Just after Pearl Harbor the State of 
Rhode Island legislated with respect 
to this, the fourth of the significant 
income-maintenance social services 
for workers, namely, insurance to 
pay nonoccupational disability bene- 
fits. This is essentially group accident 
and health insurance, a risk that 
demonstrably is insurable. Rhode 
Island chose to pass over private 
insurance experience in this field, 
setting up a state monopoly to pro 
vide these benefits at a level tax rate. 

The drift toward government 


monopoly in the social insurances 
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Bradford Bachrach 
Mary Donlon has been Chairman of the 
New York State Workmen's Compensa- 
tion Board since 1945. A member of the 
New York Bar, she served as president of 
the International Association of Industrial 
Accident Boards and Commissions in 
1947-1948, and was a member of the 
Advisory Council appointed by the United 
States Senate Finance Committee in 1947 
to advise the committee as to proposals 
for revision of the federal social security 
program. 





was checked a little by the “con- 
tracting out” provision in the 1946 
California sickness disability law. 
While state monopoly remained the 
rule, the right to “contract out” of 
State insurance into private insur 
ance was conceded in California. 
New Jersey, in 1948, followed the 
California trend, but like California 
continued to recognize a state mo- 
nopoly as the basic method of provid 
ing nonoccupational accident and 
health insurance. New 
Jersey improved the opportunities 


However, 


of “contracting out”. 

In 1949, New York set a new pat 
tern of social insurance provision 
within the framework of the private 
enterprise system. Provision of non 
accident and _ health 
coverage has been mandated through 
state legislation for those who work 


occupational 


for the employers of four or more 
employees, and both private insur- 
ance and approved self-insurance are 
permissible methods of providing 
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these benefits. There is a competing 


state insurance fund which writes 
insurance policies as the companies 
do. There is in New York no state 
fund for disability benefits main 
tained by pay roll taxes, as there is 
under the Rhode 


California and New Jersey. 


laws of Island, 


Unwanted Risks 

Must Be Provided For 

In any social insurance that is not 
served by government monopoly, 
some device is necessary to provide 
insurance for the unwanted risks. 
Sometimes it is an assigned risk pool. 
Because of our long experience in 
New York State with a competitive 
state fund for occupational disability 
benefits, that is, workmen's compen- 
sation, the same device was continued 
for nonoccupational disability bene 
fits. 

The State of Washington enacted 
this year a law that followed in main 
outline the provisions of the Calli- 
fornia law. The effective date of the 
Washington law has been suspended, 
pending the outcome of a popula 
referendum in 1950. 

Under the laws of Rhode Island, 
California, New Jersey and Wash- 
ington, administration of disability 
benefits is linked to the administra 
tion of unemployment compensation. 
Under the New York State law ad 
ministration of nonoccupational dis- 
ability benefits is entrusted to the 
Workmen’s Compensation Board, an 
agency with thirty-five years of ex 
perience in administration of occu 
pational disability benefits, that is, 
workmen’s compensation. 

The question disability 
benefits administration should best 


where 


be placed in any state poses two 
significant problems with far-reach 
ing implications. First, is it desirable 
to link the administration of a pro 
gram that is wholly state supported 
to the administration of a program 
that depends for its support on 
budgetary controls of the Federal 
Government? Second, is social insur- 
ance to provide disability benefits a 
function of employment or of unein- 
ployment? 

Statistics reveal that the great ma- 
jority of all sickness disability claims 
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are filed by those who are em- 
ployed when they become ill. Under 
the New York law, the employer 
employee relationship is strength 
ened because it is the joint obligation 
of employers and employees to pro 
vide benefits during employment and 
the first four weeks of unemploy- 
ment. They deal with one anothe 
in an employer-employee relation in 
administering the benefit claims of 
all those who become disabled du 
ing employment or during the first 
four weeks of unemployment. Only 
in cases of disability incurred sub 
sequent to the first four weeks of 
unemployment does the state step 
in under the New York law, to ad 
minister and pay disability claims. 
Under the Island, 
California, New Jersey and Wash- 


laws of Rhode 


ington, the identical state agency that 
pays claims for unemployment com 
pensation also administers the non- 
occupational sickness benefits plan. 


Four Social Hazards 
to Income-Maintenance 
Chere are, then, four important so 
cial hazards to income-maintenance 
for workers. All are now met by 
legislation that is effective in Rhode 
Island, California, New Jersey and 
New York. These hazards are termi 
nation of earnings due to old age, 
interruption of earnings due to in 
voluntary unemployment, interrup 
tion or permanent loss of earnings 
due to occupational disability, and 
interruption of earnings due to tem- 
porary nonoccupational disability. 
The need to provide some form of 
cash income when the family wage 
earner is disabled as the result of 
an accident or sickness not connected 
with his job has long been a serious 
gap in our social insurances. Those 
who live a week-to-week existence, 
with no income other than the pay 
check, are never free of anxiety— 
almost a nightmare—about what to 
do when the breadwinner becomes 
disabled while living expenses con- 
tinue, medical care becomes impera- 
tive, and there is no income in sight. 
Wage loss resulting from injury or 
illness of a nonoccupational origin 
is a significant cause of the high 
cost of public assistance, since lack 


of insurance protection forces many 
workers to turn to public relief au 
thorities when they are disabled 
Some system must be worked out 
and embodied in legislation that will 
insure wage earners against total loss 
of income when they are unable to 
work for an extended, though tem 
porary, period because of illness o1 
accident. That means cash indemnity 
against the hazard of total wage loss 

Can such a program be insured? 
Or must it be financed on a level 
tax basis? How much of our social 
services should be related to need 
how much available as of right, re 
gardless of need? 

New York State accepts as an obli 
gation of government, payable out 
of tax revenues, the provision of car 
for the mentally ill and the tubercu 
lous. There are social hazards to well 
persons resulting from nonsegrega 
tion of those suffering from these 
afflictions. This necessary protection 
to society dictates the provision of 
such care at public expense. 

Other sick persons receive hospital 
and medical care at public expensé 
on a needs basis. To provide such 
care for all at government expense, 
regardless of need, would place a 
very heavy burden on public reve 
taxes, overload 


nues derived from 


costs and _ decelerate 
and also would, of course, threaten 
seriously the high quality of ow 
medical care. But in both of thesé 
areas—hospital care and medical care 

the distribution of costs through 


production, 


insurance is highly desirable. Such 
insurance should be extended and 
encouraged, so that every one who 
desires to buy this type of insuranc: 
can be fitted to a policy reasonably 
tailored to his requirements. 

The risks of mass unemployment 
are so unpredictable as to be non 
insurable by ordinary and accepted 
standards. Unemployment compensa 
tion is now a government-accepted re 
sponsibility and payments are made, 
without regard to need, out of taxes 
levied against pay rolls. The initial 
concept of unemployment compen 
sation was that it should provide 4 
basic floor of security. There are 

(Continued on page 235 
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Frederick H. Stinchfield: 


1881-1950 


® Frederick H. Stinchfield, President 
of the 
1936-1937, died suddenly on January 
15, 1950, in La Jolla, California, 


where he was spending the winter 


American Bar Association 


on vacation from Minneapolis. He 
was the first President of the Associa 
tion under the reorganization that 
had resulted from the efforts of the 
Executive Committee and those in 
timately connected with the Associa- 
tion, particularly of himself and 
Judge William L. 
mediate predecessor in office. At the 


Ransom, his im- 


annual meeting in Boston in 1936, 
where Mr. Stinchfield was elected, 
upon his presentation to the Bar as 
its president-elect for the year to 
come, he heralded the reorganization 
of the Association, and pledged his 
unreserved support to the principles 
set forth in the platform. 

He stressed this new status of the 
\ssociation in the first part of his 
administration and in his speaking 
appearances before the various bar 
until 
suddenly President Roosevelt, with- 


associations of the country, 


out warning, announced his _pro- 
posed “court-packing” plan. Imme- 
diately this far greater issue took Mr. 
Suinchfield’s entire time and energy. 
I'he American Bar, and indeed the 
entire American nation, may be 
thankful for his fighting heart and 
combative spirit, particularly when 
aroused by the unrighteousness of 
this attack upon the fundamentals 
of the American form of government. 
In the first few days of this momen- 
tous contest, he could speak only for 


himself, but when the Board of 





Association had 


Governors of the 


unanimously supported his expressed 
position, he went into the contest 
armed with the support of an aroused 
Bar. 

It is of interest that the members 


of the Judicial Committee of the 
Senate, of which Senator Burton K. 
Wheeler of Montana was chairman, 











were cognizant of the extraordinary 
co6peration and help on the part of 
Mr. Stinchfield in their opposition 
attempt. 
There hang today on the walls of 
Mr. Stinchfield’s office two historic 


to this “court-packing” 


documents involving this matter. 
One is a memorandum in Senator 


(Continued on page 220) 
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The General Welfare Clause: 


Does It Authorize a Welfare State? 


by Karl B. Lutz - of the Michigan Bar (Detroit) 


® As old as the Constitution itself, the argument over the meaning of the words 


“general Welfare’ in Article |, Section 8 of the Constitution, is now as intense as in 


the days of Hamilton and Jefferson, after a remark in a radio address of President 


Truman. Mr. Lutz examines the history of the phrase and the disputation about it 


between advocates of a strong national government and those who favor states’ 


rights. 





® Many citizens of the United States 
today fear that our National Govern- 
ment is moving rapidly toward the 
“welfare state” preached by German 
philosophers. This fear is especially 
prevalent among lawyers and other 
students of the United States Consti- 
tution. 

These students place great confi- 
dence in the wisdom of the historical 
compromise by which the National 
Government was given only certain 
delegated or inherent powers deemed 
necessary for national existence, all 
other powers being reserved to the 
states or to the people. They be- 
lieve that our invention of this fed- 
eral form of government was a ma- 
jor advance in political science, be- 
cause it reconciled the need for a 
central government, with the need 
for the greatest possible amount of 
local self-government. They point 
out that this system has been copied 
by other countries, and has worked 
so well that Dean Roscoe Pound has 
concluded, “No country of conti- 
nental domain has ever been ruled 
otherwise than as an autocracy or as 
a federal government.” 
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Another group holds the view that 
our federal system is antiquated. 
They believe that only a strong cen- 
tral government can survive in the 
world of today. But they sense that 
it is not politically expedient to ad- 
vocate express change of the federal 
system, so they counsel the use of 
oblique means of attaining their ob- 
jective. They have accelerated the 
creeping expansion of the central 
government by stretching the “com- 
merce clause” beyond recognition, 
and they are proposing to do the 
same to the “general welfare” clause. 

In a recent radio address President 
Truman criticized the critics and 
said “they are just about 160 years 
behind the times because the pre- 
amble to the United States Constitu- 
tion states specifically that the Gov- 
ernment was established ‘to promote 
the general welfare’.” 
plies that the National Government 
is empowered to do anything it con- 
siders to be good for the individual 
citizen. This view would remove all 
limitations on the Central Govern- 
ment, and would soon reduce the 
states to empty shells. 


This view im- 





It is therefore important to reex 
amine the “general welfare’ clause 
carefully to see whether it actually 
grants the broad powers claimed 
for it. 

It is true the Preamble states that 
one purpose of the Constitution is 
to “promote the general welfare”. 
But this statement is not a delegation 
of power. The welfare 
clause” that delegates power is in 
Section 8 of Article I, which enumer 
ates the powers of Congress. Clause 
1 of this section, in defining the tax 


“general 


ing power of Congress says, ‘The 
Congress shall have Power To lay 
and collect Taxes, Duties, Imposts 
and Excises, to pay the Debts and 
provide for the common Defence and 
general Welfare of the United States.” 


Meaning of ‘General Welfare" 

Is Large Question 

The interpretation to be placed on 
the phrase “general Welfare of the 
United States” poses a large question. 
Story, writing in 1833 about this 
clause said, “It has been in the past 
time, it is at the present time, and it 
will probably in all future time, con 
tinue to be the debatable ground ol 
the constitution. . . . Here the ad 
vocates of state rights and the friends 
of the Union will meet in hostile 
array. And here those who have lost 
power will maintain long and ar 
duous struggles to regain the public 





1. Address before The Economic Club of De 
troit, February 10, 1947 
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confidence, and those who have se- 
cured power will dispute every posi- 


tion which may be assumed for at- 
tack, either of their policy or thei 
principles.’”? 

In 1892 the United States Supreme 
Court said, “It would be difficult to 
suggest a question of larger impor- 
tance, or one the decision of which 
would be more far-reaching.”* To- 
day it is even more evident that the 
General Welfare Clause is an impor- 
tant battleground in the fight for the 
preservation of our federal system. 
rhe broad interpretation of the wel- 
fare clause contended for by some 
would seriously alter the balance of, 
if not destroy, our federal system. It 
is therefore worth while to examine 
this clause in some detail. 


Meaning of ‘General Welfare" 
in Articles of Confederation 


In construing language of the United 
States Constitution reference is sel 
dom made to the Articles of Confed- 
eration, because of certain basic dif- 
ferences in the two forms of govern- 
ment. Yet, where language of the 
Constitution was obviously carried 
over from the Articles, considerable 
information may be gained from a 
study of its meaning in the Articles. 

Che phrase ‘“‘general welfare’ oc- 
curs twice in the Articles, the phrase 
“general interests” occurs once, and 
the word ‘“‘welfare” occurs once. Un- 
der the Articles, Congress had no 
powers other than those definitely 
delegated to it, and certainly could 
not have advanced the “general wel- 
fare” indirectly by acting directly 
on the individual citizens within the 
states. The context shows that in 
each case the language quoted was 
referring to the welfare of the con- 
federation taken as an entire unit in 
relation to its external affairs. 

More specifically, Article VIII of 
the Articles commences with this 
language: 

All charges of war, and all other ex- 
penses that shall be incurred for the 
common defense or general welfare . . . 
shall be defrayed out of a common 
treasury [supplied by requisition on 
the states}. 

Comparing this clause with the 
Common Defense and General Wel- 


fare Clause of the Constitution, Story 
points out that the “objects or pur- 
poses” to which the money is to be 
applied are the same, the only dif- 
ference being the method of raising 
the money; under the Articles by 
requisition, under the Constitution 
by taxes.‘ 

Reports of the proceedings in the 
Constitutional Convention lead to 
the conclusion that when the phrases 
“general welfare” or “general inter- 
ests’’ were used in debate, the context 
pointed to the external interests of 
the Union as a whole, contrasted 
with the internal interests of the in- 
dividual states. It is no wonder there- 
fore that when the phrase “general 
welfare” was added as a limitation 
on the taxing power of Congress, 
there was no debate as to the mean- 
ing of the phrase. 

In fact, Madison, in explaining 
why this power was not more specifi- 
cally limited, said, “the omission is 
accounted for by an inattention to 
the phraseology, occasioned, doubt- 
less, by identity with the harmless 
character attached to it in the instru- 
ment from which it was borrowed .. . 
That the terms in question were not 
suspected in the convention which 
formed the constitution of any such 
meaning as has been constructively 
applied to them, may be pronounced 
with entire confidence.”5 The facts, 
as they are now known, seem to fully 
support Madison's statement. 


The Language of Phrase 
Is Construed 


The first two objects for which Con- 
gress can lay taxes are: 

1. The debts of a certain unit (the 
United States taken as a whole) . 

2. The common defense of a cer- 
tain unit (the United States taken 
as a whole). 

Why then, is it not logical to say 
that the third object is the general 
welfare of the United States taken as 
a unit, meaning its external affairs? 
Such a construction seems to be more 
plausible and consistent with the his 
tory of the Constitution and the fed- 
eral system than other constructions 
that have been advocated. 

Due to the fact that the phrase 











The General Welfare Clause 


“general welfare’, if not limited by 
history or context, is capable of very 
broad meanings, a wide difference of 
opinion soon arose as to its proper 
construction in the Welfare Clause. 
Those who placed emphasis on state 
rights and local self-government 
argued for a restricted meaning. 
Those who favored a strong central 
government argued for a broad inter- 
pretation. 

Madison and Jefferson took the 
view that “general welfare” was a 
mere heading for the enumerated 
powers that follow. This view, which 
would make the phrase a surplusage, 
has been generally rejected. 

Hamilton, with his fervent desire 
for a strong central government, took 
the view that it authorized taxes for 
any purpose which was not purely 
local. 

Marshall expressed the opinion 
that the tax power of Congress is 
broad, but that “Congress is not em- 
powered to tax for those purposes 
which are within the exclusive prov- 
ince of the states’’.® 

Story discussed the subject at great 
length, stating in full all views that 
had previously been expressed, and 
adopting the Hamiltonian broad in- 
terpretation. 

Hamilton, Marshall and Story nat- 
urally drew all the power possible 
from the general welfare clause, as 
they were seeking nourishment to 
build the infant National Govern- 
ment into a central power strong 
enough to hold together the husky 
and sometimes perverse state govern- 
ments. 

Early in our history there arose a 
practical question as to whether Con- 
gress has power to finance internal 
improvements such as roads and 
canals. Jefferson recommended a pro- 
gram of such improvements, but 
believed that a constitutional amend- 
ment was required, “because the ob- 
jects now recommended are not 
among those enumerated in the Con- 





. Story, Commentories on the Constitution 639 
Field v. Clark, 143 U. S. 649. 
| Story, Commentaries on the Constitution 644 


| Story, Commentories on the Constitution 660, 
. Gibbons v. Ogden. 22 U. S. }. 
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stitution, and to which it permits 
the public moneys to be applied”? 
Madison and Monroe took the same 
view during their terms in the presi 
dential office. 

Calhoun took the opposite view. 
He said that popular demand for 
internal improvements furnished 
“better evidence of the true interpre- 
tation of the Constitution than the 
most refined and subtle arguments.” 

The resulting impasse between 
Congress and the President produced 
a compromise by which Congress 
gave grants-in-aid to the states for 
these improvements. 

Subsequent events are summed up 
by the United States Supreme Court 
in this language: 

As an examination of the acts of 
Congress will disclose, a large number 
of statutes appropriating or involving 
the expenditure of moneys for non- 
federal purposes have been enacted 
and carried into effect.8 

The opinion goes on to point out 
that such expenditures have not been 
challenged because no remedy was 
open for testing their constitutional- 
ity in the courts. A private citizen 
has no standing in court because 
his financial interest in federal tax 
money is said to be too small. 

Recent proposals have been made 


for spending federal tax money for 
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aid to housing, to education and to 
other strictly internal objects. As in 
inmost expenditures of federal funds, 
the aims of these proposals can be 
made to appear as compelling na 
tional objectives, but they seem to 
properly belong in the category of 
“non-federal purposes”. 

In recent years Congress has passed 
laws which go beyond merely spend 
ing tax money for purposes alleged 
to be within the Welfare Clause. It 
has coupled taxation with social regu- 
lation of individual citizens. It has set 
up a multiplicity of national corpora- 
tions which have tremendously ex- 
panded the power of the National 
Government. 

One of these laws, the Agricultural 
Adjustment Act of 1933, came be- 
fore the Supreme Court in United 
States v. Butler.2 This was the first 
time the General Welfare Clause re- 
ceived full consideration by the 
Court. After paying some attention 
to the early conflict of views, the 
Court held the act invalid because it 
was not merely an appropriation in 
aid of agriculture. “It invades the re- 
served rights of the states. It is a 
statutory plan to regulate and con- 
trol agricultural production, a mat- 
ter beyond the powers delegated to 
the federal government.” 

A year later the Social Security Act 
came before an altered Supreme 
Court in Helvering v. Davis’, and 
was upheld as a valid use of the 
power given Congress to tax for the 
general welfare. The Court adopted 
the full Hamiltonian view, and said 
that Congress is the sole judge of 
what constitutes the general welfare. 

The position taken by the Court 
in Helvering v. Davis amounts to 
saying that anything that improves 
the lot of some of the citizens is a 
valid exercise of the General Welfare 
Clause, as long as it operates over 
the entire country. The wide oppor- 
tunity thus opened for national con- 
trol and regulation of the individual 
citizens and for growth of a strong, 
all-powerful central government must 
disturb every believer in the Amer- 
ican federal system. It can lead us 
rapidly down the path to autocracy, 
to which Roscoe Pound has pointed 


a warning finger. It can be viewed 
calmly only by those who believe in 
the dictatorship of the majority, a 
form of statism. 

What can be done to redress the 
that 
veloped under the General Welfare 


unfortunate situation has de 
Clause? Obviously it is too late to 
back to 1800 and 


start all over again. But we must rr 


turn the calendar 


treat from the extreme Hamiltonian 
position if we are to preserve oui 
federal system. 

The interpretation suggested here- 
in, namely that the General Welfare 
Clause relates only to the external af- 
fairs of the National Government, 
offers a middle ground. It avoids the 
Madisonian extreme of making the 
clause meaningless, and it gives the 
National Government a useful power. 
It would authorize such national ac- 
tion as the purchase and annexation 
of additional territory, the leasing of 
military bases in foreign territory, 
and coéperation with international 
organizations. It cannot be adopted 
now as a rule of decision because of 
vested interests, but it can be used 
as a warning sign at the crossroads. 

Exponents of social control will 
doubtless object that this interpreta 
tion leaves the National Government 
with insufficient power to cope with 
modern conditions. The obvious ans 
wer is that if this is true, they should 
seek to obtain suitable amendments 
to the Constitution. Such is the 
American way. The practice of main- 
taining old forms of government 
while evading their true intent has 
led to unfortunate results in othe 
countries. 

Returning to our main question, 
we can confidently state that the 
“general welfare clause” does not 
authorize a welfare state. It is hoped 
that those who believe in our Amer- 
ican federal system will quickly react 
against the argument that would use 
this clause as an additional wedge 
to open the door for the entry of 
“statism”. 





7. Kelly and Harbison, The American Constitc 
tion (Norton and Company, 1948) 257. 
8. Massachusetts v. Mellon, 262 U. S. 447, 487 
9. 297 U. S. 1. 


10. 301 U.-S. 619. 
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A Reply 


National Health Insurance: 


by Oscar R. Ewing *« Federal Security Administrator 


® In the September, 1949, issue of the Journal (35 A.B.A.J. 735), William Logan Martin 
of the Alabama Bar wrote in opposition to the proposed National Health insurance 
Act in an article entitled “New York and National Health Insurance: Foundations of a 


Welfare State?’’. Mr. Ewing, who has been one of the principal advocates of a national 


health insurance program, answers Mr. Martin in this issue. This carefully-written 


statement of Mr. Ewing's views on this important subject will be welcomed by all 


members of the profession. 





® The September issue of the AMER 
iCAN BAR ASSOCIATION JOURNAL Car- 
ries an article’ by William Logan 
Martin in which he states that “Con- 
gress lacks constitutional authority 
to enact S. 1679”, a bill that would 
establish a national system of com- 
pulsory health insurance. If this 
statement were true—if the issue were 
even seriously arguable—it would be 
a matter of grave concern to the Fed- 
eral Security Agency, which has long 
espoused just such a system. Since 
the statement echoes an earlier dic- 
tum of the American Bar Associa- 
tion,” it deserves critical analysis. 
Mr. Martin’s attack ranges far and 
wide, from the National Labor Rela- 
tions Act to the proposed interna- 
tional Covenant on Human Rights. 
One gets the impression that he dis- 
likes much modern legislation. I pro- 
pose to deal with only such of his 
contentions as are of official concern 
to the Agency that I head. I ought 
in fairness to recognize his comfort- 
ing assurance that “the remedy still 
lies in peaceful action”—without that 
assurance, the reader might have 


gathered a wrong impression from 
his reference to the patriots of '76— 
but if the “peaceful action” he plans 
is action through the courts, he has 
little chance of reaching what seem 
to be his goals. Specifically, there is 
little 
strike down national health insur- 


chance that the courts will 


ance if it is enacted by Congress. 
Validity of Social Security 

in Doubt in 1935 

If Mr. Martin had been writing in 
1935 instead of 1949, his argument 
would command serious attention. 








When the Social Security Act was 


passed, many competent lawyers, in 
as well as out of government, ques- 
tioned the validity both of national 
old-age insurance and of the federal- 
state system of unemployment com- 
pensation. But those doubts were 
laid at rest by a group of decisions 
handed down by the Supreme Court 
on May 24, 1937;3 decisions which, 
as we shall see, leave little room for 
argument about the validity of na- 
tional health A lawyer 
writing today in disregard of those 
decisions is living in a bygone age. 


insurance. 


Mr. Martin’s statement that I have 
quoted at the opening of this paper 
would be more forthright if it were 
amended to read, “Congress lacks 
constitutional authority to enact S. 
1679, the Supreme Court to the con- 
trary notwithstanding.” 

The Social Security Act adopted 





1. “New York and National Health Insurance 
Foundations of a Welfare State?’', 35 A.B.A.J. 735. 
It is not clear whether Mr. Martin is aware of the 
fact that the New York law, which he discusses and 
compares with the National Health Insurance bill 
(S. 1679, 81st Congress}, deals only with cash 
compensation for periods of temporary disability, 
and has nothing directly to do with the provision 
of or payment for health services 

2. 69 A.B.A. Rep. 493, at 504; 30 A.B.A.J. 275. 
A contrary view has been expressed by the Attor- 
ney General of the United States. See Hearings 


on S. 1606, 79th Congress, Ist Sess., Part 4, pages 
2043, 2048. 

3. Carmichael v. Southern Coal & Coke Co., 
301 U. S. 495, sustaining the Alabama Unemploy 
ment Compensation Act; Steward Machine Co. v. 
Dovis, 301 U. S$. 548, sustaining the federol un 
employment tox; Helvering v. Davis, 301 U. S. 





619, sustaining the federal old-age insurance sys- 
tem; Chamberlin v. Andrews, 271 N. Y. 1, af- 
firmed by equally divided Court, 299 U. S$. 515, 
rehearing denied, 301 U. S. 714, sustaining the 
New York Unemployment Insurance Law. 

When these cases were decided the Court had 
still the membership it had had since 1932, the 
same membership which had invalidated much 
New Deal legislation. Mr. Justice Cardozo wrote 
the Court's opinions in Steward Machine Co. v. 
Davis and Helvering v. Davis, Mr. Justice Stone 
in the Carmichae! case. It is worthy of note that 
Justices Sutherland and Van Devanter joined with 
the majority in Helvering v. Davis, and that in the 
other cases they dissented only in part or on lim- 
ited grounds. On most of the issues, including all 
the issues involved in old-age insurance, the Social 
Security legislation received at least seven of- 
firmative votes. 
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two quite different methods of bring- 
ing social insurance into being. Old- 
age insurance was created by the di- 
rect method of authorizing the pay- 
ment of benefits from an account? in 
the federal treasury and imposing 
federal pay roll taxes to finance these 
benefits. Unemployment compensa- 
tion, on the other hand, was dealt 
with by a federal tax, coupled with 
credit provisions, so framed as to of- 
fer strong inducement to state leg- 
islatures to enact state unemploy- 
ment compensation laws. All bills 
providing for compulsory national 
health insurance, including S. 1679, 
have followed the federal pattern of 
old-age insurance and not the fed 
eral-state pattern of unemployment 
compensation.” One would think, 
therefore, that in considering the 
validity of S. 1679 a writer would 
turn his attention to the issues that 
were involved in old-age insurance 
and which were resolved in Helver- 
ing v. Davis. Mr. Martin, however, 
does not so much as mention Helver- 
ing v. Davis. Instead, he undertakes 
to reargue the tax-credit issue in un- 
employment compensation.® Whether 
or not the reader is supposed to 
think that this issue has something 
to do with health insurance is not 
clear. It has not. 

Because of the structural similarity 
of the proposed national compulsory 
health insurance to the old-age in- 


4. Mr. Martin appears to share a common mis- 
conception that this account, later reconstituted 
as a trust fund, involves a wrong (though lawful) 
use of funds. While there still are differing opin- 
ions about the wisest method of financing old-age 
insurance, the charge to which Mr. Martin refers 
has been completely and repeatedly refuted by 
competent scholars. As early as 1938, and again in 
1948, distinguished Advisory Councils reported 
unanimously that the charge wos without founda- 
tion. This same view has been confirmed by the 
life insurance companies in Social Security, o 
statement by the Social Security Committees of 
American Life Convention, Life Insurance Associa 
tion of America, National Association of Life 
Underwriters, 1945. 


5. §. 1679 includes no taxing provisions, which 
in any event could not originate in the Senate. 
Const., Art. 1, Sec. 7. Both the structure of the bill 
and statements of its sponsors make plain, how- 
ever, that the benefits are to be financed in the 
main by pay roll taxes. It would be quite unre- 
alistic to discuss the constitutionality of S$. 1679 
without assuming the enactment of a companion 
taxing bill, presumably in the form of omend- 
ment of the existing employment tox provisions of 
the Internal Revenue Code 


6. | use the word ‘‘reargue’’ advisedly. Mr 
Martin had been the unsuccessful advocate in the 
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surance system,’ Helvering v. Davis 
is an all but conclusive authority in 
support of the power of Congress to 
enact health insurance. I shall there 
fore discuss briefly the issues involved 
in that case. 


Simplicity of Old-Age Insurance 
Was Its Greatest Obstacle 


The greatest obstacle that the con 
stitutional argument in support of 
old-age insurance had to overcome 
was its simplicity. If the collection 
provisions of the law were a valid 
exercise of the taxing power (the 
argument ran), and if the benefit 
provisions were a valid exercise of 
the spending power, the two in com- 
bination were equally valid. And 
the Supreme Court so held.® Yet even 
since the decision many lawyers have 
found a peculiar difficulty in accept- 
ing so simple an analysis as a realistic 
disposition of the question. 

Before considering why this sim- 
ple analysis sufficed, a little should 
be said about the constitutionality 
of each of the two pieces of the law 
if each stood alone. 

The taxing provisions need not 
detain us long. Arguments were made 
that a tax on employment was not 
within the concept of an excise when 
the Constitution was framed, that 
employment was not a legitimate sub- 
ject of taxation, that the tax violated 


Steward Machine Co. case. Among his points on 
reargument, he states that the Supreme Court held 
the tox not coercive, ‘‘four justices dissenting’. 
Actually, the vote on the issue of coercion was 
seven to two. Sutherland and Van Devanter, JJ., 
who dissented in part, expressly agreed with the 
majority that ‘‘the States are not coerced by the 
federal legislation into adopting unemployment 
legislation." 

On several other points the Steward Machine Co. 
case strongly buttresses the argument in support 
of the validity of health insurance. But the cen- 
tral issue in that case, concerning the alleged 
coercive effect of the tax-credit mechanism, has 
no relevance at all to S. 1679. 

7. §. 1679 differs from old-age insurance in 
that the states, upon meeting specified conditions, 
would be permitted to assume the administration 
of health insurance benefits within their respective 
borders, and to receive allotments of funds from 
the Federal Government for this purpose. These 
provisions do not alter the fact that the proposal 
is one for collection of funds under the federal 
taxing power and disbursement of funds under the 
federal power of expenditure. The making of ex- 
penditures through states which agree to certain 
conditions set forth in the bill would seem to raise 
no constitutional issue, in view of the long his 
tory of Federal grants-in-cid containing similar 
conditions. See Massochusetts v. Mellon, 262 U.S 


the requirement of uniformity, and 
that exclusions from coverage ren 
dered it arbitrary and capricious. 
These arguments, which had been 
considered and rejected in the Stew- 
ard Machine Company and Car- 
michael cases, were disposed of sum- 
marily in Helvering v. Davis. Aftei 
more than a decade of actual col 
lection of pay roll taxes the argu 
ments seem unlikely to be revived if 
Congress should impose further taxes 
of this kind.!° 

The decisions on the spending 
power of Congress, on the other hand, 
are what give the Social Security Cases 
their importance in the history of 
constitutional interpretation. Apart 
from war, the great operative powers 
of Congress are the power to reg 
ulate commerce and the power to 
raise and spend money. The com 
merce power has been defined and 
the Supreme Court 
throughout our history, but despite 
the Court’s many decisions on taxa- 
tion, the very existence of the powet 


redefined by 


to tax and spend for purposes apart 
from the other enumerated powers 
of Congress had not been authorita 
tively affirmed until 1936.1 And in 
the very act of affirming this power, 
the Court had so hemmed it in as 
scemingly to narrow sharply the in 
terpretation that congressional. prac 
tice had long given to the General 
Welfare Clause. 


447; Oklahoma v. 
Comm., 330 U. S. 127. 
8. Shortly before the decision of the Social 
Security Cases, the Court said of another statute 
which involved both taxing and spending, thot 
neither is made invalid by being bound to the 
other in the same act of legislotion."’ :Cincinnot 
Soap Co. v. United States, 301 U. S. 308 

9. Mr. Martin states: ‘The federal sdcial secu 
rity system was erected under the taxing power 
buttressed by the lack of the right of any citizen 
to challenge the legality of the spending scheme 
This statement is reasonably accurate with re 


United States Civil Service 


spect to unemployment compensation; federo! 
grants for administration of state’ laws were 
held to be ‘‘not at issue’. Again, however, Mr 


Martin has neglected old-age insurance, which 
furnishes the constitutional pattern for nationo! 
health insurance. In Helvering v. Davis, the Court 
passed squarely upon the validity of the spend 
ing, and left undecided the Government's alterna 
tive argument, based on Massachusetts v. Mellon 
supra, that a taxpayer had no standing to con 
test the validity of the expenditures. 

10. This is not to say, of course, that novel 
questions of classification might not be presented 
by a new poy roll tax, if such questions are open 
under the Fifth Amendment. 

11. United States v. Butler, 297 U. S$. 1, hold 
ing invalid the Agricultural Adjustment Act, 1933. 
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The doubts engendered by United 
States v. Butler in 1936 were swept 
away by the Social Security Cases in 
1937. Speaking of the federal ex- 
penditures for the relief of distress 
during the depression, the Court said 
in the Steward Machine Company 
case: 


The problem had become national 
in area and dimensions. There was 
need of help from the nation if the 
people were not to starve. It is too late 
today for the argument to be heard 
with tolerance that in a crisis so ex- 
treme the use of the moneys of the 
nation to relieve the unemployed and 
their dependents is a use for any pur 
pose narrower than the promotion of 
the general welfare. 

(nd in Helvering v. Davis, the Court 
added: 


Yet difficulties are left when the 
power is conceded. The line must still 
be drawn between one welfare and an 
other, between particular and gen 
eral. Where this shall be placed can 
not be known through a formula in 
advance of the event. There is a mid 
dle ground or certainly a penumbra 
in which discretion is at large. The 
discretion, however, is not confided to 
the courts. The discretion belongs to 
Congress, unless the choice is clearly 
wrong, a display of arbitrary power 
not an exercise of judgment. This is 
now familiar law. “When such a con 
tention comes here we naturally re 
quire a showing that by no reasonable 
possibility can the challenged legisla 
tion fall within the wide range of dis 
cretion permitted to the Congress.” 
[Citations]. Nor is the concept of the 
general welfare static. Needs that were 
narrow or parochial a century ago 
may be interwoven in our day with the 
well-being of the nation. What is 
critical or urgent changes with the 
times, 

We need not pursue further the 
Court’s application of these prin 
ciples to expenditures for old-age 
insurance, but I shall presently have 
a little to say about their application 
to health insurance. In the mean- 
time, however, I turn to the other 
attacks that were leveled at old-age 
insurance.!* 

It was urged that, because the old- 
age taxes are part of a social insur- 
ance system, it follows that they are 
not true reality 
something else disguised as taxes. 
Che answer is that it does not follow. 
Unlike taxes levied for the purpose 


taxes but are in 





of inducing people to behave in ce1 
tain ways,!® these taxes are levied for 
the sole purpose of raising money— 
raising it to support particular ex- 
penditures, no doubt, but if the par- 
ticular expenditures are valid, it is 
immaterial that the tax proceeds may 
be devoted to a particular purpose 
rather than to the general support 
of the Government.’ So we never 
reach that quagmire of constitutional] 
law where taxes occasionally turn 
into penalties. The taxes are true 
taxes. If they can also be described 
as insurance contributions, how does 
that impair their validity as taxes? 

It is true that the Constitution 
does not mention “insurance” among 
the powers of Congress. Neither does 
it mention “banking”. If the fiscal 
powers of Congress can be exercised 
in combination to create a bank, the 
taxing and spending powers can be 
exercised in combination to create 
a system of social insurance. Signifi- 
cantly, the word “imsurance’’ does 
not appear in the opinion in Helver- 
ing v. Davis; obviously because, the 
taxes and the spending having both 
been found valid, there was nothing 
more to be said. 

Perhaps the most serious attack on 
old-age insurance found expression 
in the assertion that the system vio 
lated the Tenth Amendment. The 
assertion had gained support from 
United States v. Butler, which seemed 
to apply that Amendment, and the 
“reserved rights’’ of the states which 
the Amendment protects, as though 
they were an affirmative limitation 
on powers otherwise granted to Con 
gress. Accordingly, the Court of Ap 
peals for the First Circuit held the 
old-age insurance system unconsti 
tutional, the first ground of decision 
being that the expenditures ran afoul 
of the Tenth Amendment.'* Care of 
the aged and the indigent, said that 
Court, had traditionally been the 
responsibility of the locality or the 
state; and tradition had been en 
shrined by the Tenth Amendment. 
Court, 
stated categorically that,” The scheme 
of benefits . . . is not in contravention 
of the limitations of the 
Amendment.” 


The Supreme reversing, 


Tenth 
After discussing the 


National Health Insurance 





Oscar R. Ewing, the Federal Security 
Administrator since 1947, is a native of 


Indiana and a graduate of Harvard Law 
School. A member of the New York Bar, 
he was associated with the law firm of 
Chief Justice Charles Evans Hughes after 
service in World War |, and is a former 
partner of the late Charles Evans Hughes, 
Jr. He has been a member of the Associa- 
tion since 1925. 





scope of the General Welfare Clause 
and the problem of the aged, the 
opinion continues: 

Counsel for respondent has recalled 
to us the virtues of self-reliance and 
frugality. a possibility, he 
says, that aid from a paternal govern- 
ment may sap those sturdy virtues 
and breed a race of weaklings. If Mas 
sachusetts so believes and shapes her 
laws in that conviction, must her breed 
of sons be changed, he asks, because 


There is 


some other philosophy of government 
finds favor in the halls of Congress? 
But the answer is not doubtful. One 
might ask with equal reason whethe 
the system of protective tariffs is to be 

(Continued on page 254) 


12. Neither Mr. Martin in his paper nor the 
bar association resolution of 1944 offers any argu 
ment that national health insurance is unconstitu 
tional. Each stops with the simple pronounce 
ment of invalidity. In testifying before the Sen 
ate Committee on Education and Labor in 1946 
however, Mr. Martin added the information that 
he based his view ‘‘particularly’’ on the Tenth 
Amendment. What else he based it on he did not 
say. See Hearings, supra, note 2, part 1, pages 
209 ef seq 

13. See, e.g., Child Labor Tax Case, 259 U. § 
20; United States v. Constantine, 296 U. S. 287 
Considerations similar to these were pertinent to 
the unemployment tax but not to the old-age taxes 

14. Cincinnati Soop Co. v. United Stotes, supra 
note 8. If United Stotes v. Butler be thought to 


have held the contrary, it must be deemed to have 
been overruled by the Cincinnati case 

15. Dovis v 
89 F. (2d) 393 


Edison Electric Illuminating Co 
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The Return of Adam Smith: 





Some Thoughts on Collectivism and Democracy 


by William G. McLaren + of the Washington Bar (Seattle) 


® In reviewing George S. Montgomery, Jr.'s The Return of Adam Smith, Mr. McLaren 
found that it had much to say that needs to be said vigorously in this day when 
“liberal” and “socialist” seem to be synonymous to many. Accordingly, instead of a 
review, Mr. McLaren has used the book as the point of departure for an essay upon the 
place of Adam Smith, the ‘Father of Political Economy'’, in contemporary economic 


thinking. 





® Under the title, The Return of 
Adam Smith, George S. Montgom- 
ery, Jr., has presented an exceedingly 
readable and convincing analysis of 
the false assumptions and erroneous 
conclusions of the “welfare state” 
school of thinking. Even more arrest- 
ing is his well-documented portrayal 
of the methods by which and the 
extent to which the collectivists are 
molding the thinking of the youth of 
America. The book is a valuable and 
that 
be read by every citizen who is at all 


scholarly contribution should 
interested in the present struggle 
between those who believe in our 
private enterprise capitalistic system 
the 
United States into a ‘welfare state” 


and those who would convert 
type of government. 

Mr. Montgomery is a practicing 
New York City lawyer and in his 
preface states he was prompted to 
write this book by a recent experi- 
ence in an informal discussion with 
a small group composed of college 
students and recent graduates, all 
coming from families who had 
achieved prosperity under our cap- 
italistic system in business or pro- 
fessional activities. He was amazed 
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at the unanimity with which these 
self-assured young people condemned 
the whole capitalistic system and 
advocated its early displacement so 
as to bring about a “miraculous new 
era of social well-being, effortless 
equality and security for all”. 

He 
polite good-natured condescension, 


found himself treated with 
but when he ventured to mention 
Adam Smith Wealth of 
Nations, he was promptly informed 
that Adam Smith and his doctrines 
were completely outmoded by reason 


and _ his 


of the development of a complex 
industrial society that did not exist 
in the eighteenth century and could 
not have been foreseen. 

Following this rather humiliating 
experience, he examined the latest 
edition of the Wealth of Nations 
(published in 1937) and found it 
contained an “introduction” written 
by Professor Max Lerner of Colum- 
bia University. The reading of this 
introduction gave him a “glimmer- 
ing of light” as he noted the strange 
similarity between its subtle phrases 
and the glib assured expressions of 
his young collegiate friends. 


When I finished the introduction 


I was aware that Mr. Lerner had 
written not an introduction to Adam 
Smith, but an invitation to Karl Marx 

He provided an epitaph for Adam 

Smith. It was quite evident that Mr 

Lerner intended Adam Smith to have 

no greater influence on the economi 

thought of American youth than has 

Piers Plowman on its literary expres 

sion. 

We shall hear more later concerning 
Professor Lerner. 

It is quite appropriate and in fact 
felicitous that Mr. Montgomery has 
dedicated his book, 

To those parents who have watched 
in bewilderment as their children 
emerge from American schools and 
colleges mouthing strange and alien 
philosophies.? 

And to those of 
who have as yet escaped complete en 
thrallment of the propaganda that is 
daily leveled at them from lecture hal 
and library. 

Adam Smith was considered one 
of the great thinkers of his time, 
not only by his contemporaries but 
by succeeding generations of eminent 
thinkers and writers. In the year ol 
Smith’s death, 1790, Thomas Jeffe: 
son wrote, 

In political economy I think Smith's 
“Wealth of Nations” the best book 
extant. 

His basic concept was the ideal 
of individual freedom in the realm 


America’s youth 


1. The Return of Adam Smith. By George S$ 


Montgomery, Jr. Caldwell, Idaho: Caxton Press 
1949. $2.50. 

2. The italics here and in the other quoted 
material throughout were supplied by Mr. M 
Laren 
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of economics. In this respect his 
thinking closely resembled that of a 
great contemporary, Immanuel Kant, 
who, in the field of philosophy, had 
“discovered the significance of the 


ideal of individual freedom. He 
realized that it must at all costs be 
defended as the central supporting 
column for the entire philosophy 
in which rational beings recognize 
their worth.” 

“It is evident that both 
Smith and Immanuel Kant 
their philosophies . . . on 


Adam 
based 
some 

the 
worth and dignity of each individual 


deep-seated conviction as to 
and his obligation to preserve and 
enhance his own personality.” 


Adam Smith Was More 

than Economic Pioneer 

While Adam Smith deserved the 
title of “Father of Political Econ- 
omy”, his “importance in the history 
ol economics is far greater than that 
of a mere pioneer. He is an active 
and persuasive protagonist of a par- 
ticular economic system”’. 

\ gigantic ideological struggle is 
now raging with world-wide signifi 
cance—individualism versus collectiv- 
ism; man versus the State; capitalism 
versus socialism. The forces behind 
these opposing ideals represent the 
vital, decisive factors of the twentieth 
century. The result of this war of 
ideas will determine the future of the 
world’s peoples for centuries to come. 
What is Smith’s position in this con 
troversyr 

The collectivists “attempt to write 
Smith off as obsolescent”’. 

Che notion that the doctrines of 
\dam Smith have become completely 
obsolete, which has been so assid- 
uously cultivated by the ‘‘welfare- 
state” believers, is refuted, as Mr. 
Montgomery points out, by the fact 
that later great British thinkers of 
the post-Industrial Revolution pe- 
tiod were strong supporters of the 
doctrines of Adam Smith. Among 
them was Herbert Spencer (1820- 
1903) who lived “all through the 
nineteenth century Industrial Rev- 
olution” and “was fully aware of the 
industrial developments of his era”. 
In spite of these developments, 
Spencer had no “doubt of the ability 
of the individual to survive without 


resorting to state aid”. Spencer main- 
tained that “it is folly for the state 
to endeavor to direct the multiplicity 
of necessary activities and the folly 
is enhanced as the complexity in- 
creases’. 

Since individual 
freedom in the economic world plays 


the doctrine of 


such an important part in Adam 
Smith’s thinking, Mr. Montgomery 
discusses the validity of the concept 
of such economic freedom. The only 
method of challenging its validity 
which demands any serious con- 
sideration is “that freedom whatever 
its virtue per se must be subordinated 
to some superior idea”. This chal 
lenge is expressed by the statement 
“The liberty of the individual must 
be subordinated to the general wel 
fare”. This pronouncement, supposed 
to be profound and unassailable, is 
actually “either meaningless or per- 
nicious”’. 
It is pernicious because it involves 
the assumption of a 
would-be superman concealing his am 
bitions beneath the banner of human 
ity. The higher ideal of which he 
speaks is of his own manufacture and 
he himself is to impose it upon his 
fellowmen. He is the great modern 
enemy of freedom. His guises and 
methods are innumerable—his objec- 
tive single. He is the social coercionist. 
The eagerness of the coercionist 
“to manage the 
varies directly with his inability to 
manage his own”. 


affairs of others 


Children May Accept 
Dogma of Coercionist 


The American adult may 
be beyond the influence of these 


normal 


social coercionists, but the children 
may be extremely susceptible. 

And it is accordingly the children 
who have been and continue increas 
ingly to be the objects of the subversive 
efforts of the planners and plotters. 
Siege is laid to the adolescent mind. 
Victims and proselytes are sought in 
the schools and colleges of America. 
The task of overthrowing the ideals 
of liberty and independence of the 
individual American commences with 
the seduction of the mind of youth. 

The temperate-speaking socialist, 
who advocates the nationalization of 
private industry, is, therefore, as great 
a menace to the American way of life 
as the mest extreme communist. 

The chief devices in the strategy 
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of these coercionists are an un- 
supported premise, a non sequitur, 
an illusion, a mirage, a fallacy, and 
a series of frightening phantoms. 
Ihe author then makes a brief anal- 
ysis of each of the foregoing devices 
in substance as follows: 
1. THE UNSUPPORTED PREMISE, UiZ.: 
\s compared with the age of Adam 
Smith, the complexity of the modern 
world has enhanced substantially the 
problems of survival confronting the 
individual's intelligence and industry. 
rhis premise was, of course, repu- 
as Herbert 
Spencer and others. It is a premise 


diated by such writers 
that “has never been and never can 
be substantiated”’. 

On the contrary, 

It seems plausible that man, by be 

coming master of nature’s powers and 
has reduced the total hu 
man effort required to survive in the 
modern world, and through intensive 
labor rendered the 
task of each individual simpler and 
lighter. 
2. THE NON SEQUITUR, viz.: 
Ihe individual in the complex world 
being faced with greater demands on 
his intelligence and industry than in 
the days of Adam Smith, must resort 
to the State for aid and guidance. 


resources, 


division of has 


There are three flaws in this as- 
sumption: first, that the individual 
is incapable of improving his own 
intelligence; secondly, that if he must 
look beyond himself for aid, he must 
necessarily turn to the State; and 
thirdly, “that the State will possess 
the intelligence and power to assist 
the individual. This assumption is 
unwarranted”. 

It is certainly as reasonable to expect 

the individual to manage his own 

private affairs successfully as to expect 
some man or group of men to control 
and manage the affairs of millions. 

It is by these steps that some 
American people have become per- 
suaded that “in this complex world 
the individual must subordinate his 
liberty to the general welfare and 
resort to the State for aid and guid- 
ance”. 

3. THE ILLUSION, viz.: 

The State is a superhuman agency, 

beneficent by nature, with attributes 

approximating omniscience and om- 
nipotence. 
This has its 


most useful weapon 


origin in “centuries of superstition 
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and tradition’. The coercionist en- 
deavors to disguise it by using the 
terms “the public” or “society” in- 
stead of “the state” or “the govern- 
ment”. The illusion reduced to real- 
istic terms should be “successful poli- 
ticians and political bureaucrats are 
nearer to angels than to men!” 
4. THE MIRAGE, viz.: 
Granted that the State must, of neces 
sity, be comprised exclusively of hu 
man beings, at least the individuals 
comprising the State will be possessed 
of exceptional qualities, superior in 
telligence, and altruistic motives. 
Since both reason and historical ex- 
perience have shown the contrary, 
beliet is 


the survival of such a 


baffling. 


But the mirage persists. Once the in 
competent or unscrupulous politician 
achieves citizens uncon 
sciously endow him with all the at 
theory, 


ofhice, most 


tributes which he should, in 
possess. 

5. THE FALLACY, viz.: 

The individual in a democracy may 
permit the State to enter the economic 
field without surrendering any of his 
important liberties. 


This intended tor 


those hardheaded citizens who might 


assurance is 


object to sacrificing their freedom 
for the general welfare. “It is 
treacherous promise as most of the 
coercionists are fully aware’’. 

If uttered by a Communist it 
would not be accepted. “It is other- 
wise, however, with the Socialist”. 
He conceals his ambition to control 
the entire economic life “by pre- 
tending to have designs only on a 
limited economic field”, But why, 
he inquires, should any coercionist 
refrain from extending such controls 
over the entire economic field? 

We do not forget that a prominent 

member of the American royal coer- 

cionist family once indiscreetly an 
nounced that the object of American 

“liberals” was to vest complete eco 

nomic domination in the government. 


The fallacy is particularly _per- 
nicious because it imperils the prin- 
ciple of individual freedom which 
is an essential characteristic of free 
capitalism and under which each 
individual is free “to bring both 
his industry and capital into com- 
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petition with those of any other man 
or order of men”. 


When the State 
nomic affairs, this basic principle of 
the capitalistic system is violated. Eco 
nomic power and authority are vested 
in those whose sole responsibility is 
political. 

State intervention, in the capitalistic 
system of industry, takes one or more 
of three forms: taxation, regulation, 
or nationalization. 


intervenes in eco- 


6. THE PHANTOMS, viz.: 
The device to prevent any retracing 
of footsteps consists of several fear 
some phantoms calculated to discour 
age any incipient desire to regain 
lost freedom. Fear and shame _ based 
on ignorance or pride are the desired 
products of these phantoms. Let us 
examine some of the most formidable. 
Among these phantoms are such 
labels as “reactionary”, “the robber 
“The Return to 


barons”, ‘Laissez 


Faire’ ”’ 

Chis term he says: 

As originally introduced, presumably 

by the Marquis d’Argenson, was in 

tended as an emphatic admonition to 
government administrators to refrain 
from meddling in industrial affairs. 

There was no implication that the 

industrialists were asking for immun 

ity from legal or moral restrictions. 

Other phantoms are the cry of 
“decadent capitalism”, and the “ma 
ture economy”. 

The fame of Adam Smith 
widespread and “his authority was 
unquestioned until the advent of the 
tragic Karl Marx”. 
there has been a well-planned delib 


was 


More recently 


erate effort to disparage his reason- 
ing and authority. The next enemy 
of Adam Smith who appeared on the 
scene, (Professor Lerner) has already 
been referred to in the Introduction 
in connection with the 1937 edition 
of The Wealth of Nations. According 
to Who’s Who in America, although 
not mentioned by Mr. Montgomery, 
Lerner was born in Minsk, Russia, 
was Assistant Editor and later Man- 
aging Editor of The Encyclopedia of 
the Social Sciences. From 1936 to 
1938 he was Editor-in-Chief of The 
Nation and was Editor of the New 
York PM until it suspended pub- 
lication. 

This fifteen-volume Encyclopedia 
of the Social Sciences is “the most 
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perfect illustration available of the 
extreme to which a determined group 
of collectivists are resorting in the 
endeavor to subvert and corrupt the 
minds of American youth.” It would 
be impossible to discuss all of such 
pieces of handiwork and so the 
author limits himself to a very crit 
ical analysis of this particular effort 
“which has succeeded in foisting 
upon the American public a gigantic 
work of propaganda in the guise ol 
a scientific and authoritative work ol 
reference.” The author does not ob 
ject to the collectivist philosophy 
being presented to American youth. 
“I am merely protesting against false 
labeling.” It is significant that no 
where in the entire fifteen volumes 
do you find “the views of any propo 
nent of American capitalism, individ 
ualism, or free enterprise.” In select 
ing the authors for the various sub 
jects treated in this Encyclopedia, it 
is noted that the preparation of all 
“key subjects” has been assigned to 
writers having well-recognized anti 
capitalistic views. For example, Ha! 
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old J. Laski is the author of the arti- 
“Liberty”, “Democracy”, 
‘Bureaucracy’, “Freedom of Associa 
tion”, “Social Contract”, “Judiciary”, 


cles on 


“The Rise of Liberalism” and several 
others. The topic of “Labor” is cov- 
ered by Emil Lederer of the Univer- 
sity of Heidelberg, who therein states 
that, 


Lhe conception of an organiza- 
tion of the entire economy in the 
interest of society as a whole has been 
more and more adherents 
since the war and especially since the 
crisis which began in 1929. In particu- 
lar the development of the Soviet 
planned economy has spread the idea 
of such an economic organization and 
has thereby greatly enhanced the sig 
nificance of labor in modern society. 


gaining 


lL.ederer is also the writer on the 
topic “Economics (Socialist Econom- 
ics)". The topic of capitalism is al- 
lotted not to any American economist 
but to one Dr. Werner Sombart of 
the University of Berlin. 

This supposedly scientific fifteen 
volume Encyclopedia is “the Trojan 
Horse in the effort to undermine the 
thinking of the American youth in 
his own form of government”. “In 
this manner has the American youth 
heen shamed away from his devotion 
to the ideals which gave his nation 
birth and made it the most powerful 
and prosperous country in history”. 

In criticizing these foreign sources 
of most of the important materials 
in the encyclopedia the author says: 


.- I do not wish to give the impres 
sion that I challenge the healthy max- 
im that scholarship and science should 
know no _ barriers—geographical, na 
tional, or racial. On the contrary, it is 
the editorial staff of the Encyclopaedia 
which has sinned against the de- 
tached, scientific viewpoint by select 
ing contributors solely on the basis 
of ideological prejudices. That these 
contributors are of foreign birth or 
citizenship is not the important point. 
It is the invariable alien nature of 
their ideology. 


Strong evidence that Mr. Mont- 
gomery’s well-aimed shots have struck 
a vulnerable target is to be found in 
an alleged “review” contained in the 


\pril 15, 1949, issue of the Library 
Journal which enjoys a circulation 
among the 12,000 public libraries ot 
the United States. The reviewer by 
way of implied condemnation says 
the author is “a New York corpora- 
tion lawyer’. This is evidently in- 
tended as a warning to the prospec- 
tive reader that the book comes from 
a polluted source and_ therefore 
should be avoided. 

He also says: “The book would 
hardly be worth mentioning if it 
were not dangerous propaganda”! 
He does not specify who or what is 
being so endangered so we must as 
sume he means the book is actually 
dangerous to the spread of collec- 
tivism. This is an unintended trib 
ute to the soundness of Mr. Mont- 
gomery’s analysis. 

He also states it “Criticizes ‘Ency 
clopedia of Social Sciences’ as pre} 
udiced, dishonest, unscientific, col- 
lectivist, and attacks institutions like 
Columbia and the new School of So- 
cial Research”. Apparently he con- 
that any 
“Trojan Horse” should be banned 
and outlawed from all public li- 


siders criticism of this 


braries. 

Now the writer of this Library 
Journal “review” is himself a profes 
sor in one of the smaller eastern col 
leges in the department of “econom 
ics and government”. In view of his 
obvious animus and his efforts to 
exclude this book from all of the 
public libraries it is not difficult to 
imagine the general nature of his 
classroom lectures to such of the 
American youth as come under his 
care in their supposed study of 
“economics and government”. 

Again the reviewer says that Mr. 
Montgomery “is against everything 
supposedly foreign” referring to the 
language in his dedication. But Mr. 
Montgomery pointed out in his crit- 
icism of the Encyclopedia that he 
was not objecting to the aliens as 
individuals. What he was objecting 
to in his dedication was “strange and 


alien philosophies”. 


The Return of Adam Smith 


We are now in a position to re- 
survey the picture presented by Mr. 
Montgomery. He states that the En- 
cyclopedia “is merely one of many 
similar pieces of the handiwork of 
these plotters and planners”—“‘a part 
of the tactics followed in lecture hall 
and conference room” of our educa- 
tional institutions. 

Apparently, we here have substan- 
tial proof of Mr. Montgomery’s con- 
tention. We Max 
collectivist, as 
Editor in Chief of the Encyclopedia 
and as the author of the “Introduc- 
tion to the recent edition of the 
‘Wealth of Nations’’. We ako have 
this professor of “economics and gov- 


have Professon 


Lerner, an ardent 


ernment” rushing in to destroy and 
suppress any criticism either of the 
Encyclopedia or of the doctrines 
which it advocates. 

We hear a great deal these days 
about the desirability of being “open- 
minded”, “tolerant” and ‘“broad- 
minded” in regard to hearing or 
reading the expressions of views con- 
trary to our own. We also are urged 
to respect the so-called doctrine of 
“academic freedom”. Apparently, 
however, this much desired quality 
of tolerance is supposed to operate 
only one way. Any representation of 
views differing from those of the col 
lectivists is promptly labeled as “dan 


gerous propaganda”. 


In a final burst of ‘‘academic free- 
dom” this reviewer for the Library 
Journal with its 12,000 public li- 
brary subscribers says: 

Do not buy it. Will probably soon 

turn up on every librarian’s desk as 

a gift of some financially strong pres- 


sure group. 


’ 


It would seem that this reviewer- 
professor and the Encyclopedia that 
he so vehemently supports furnish 
convincing evidence of the state- 
ment found in Mr. Montgomery's 
dedication: 

... the 


propaganda that is daily 


leveled at them [American youth] 
from lecture hall and library. 
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The Genocide Convention: 


A Problem for the American Lawyer 


by Kenneth S. Carlston + Professor of Law at the University of Illinois 


® Is the Convention on Genocide the best way to punish and prevent acts intended 


to destroy a minority group? Professor Carlston finds that the answer is no. He points 


out that there is nothing in the Convention to prevent deliberate destruction of 


economic and political groups, and that destruction of such groups is the only form 


of genocide that is presently being committed. He suggests that the process of edu- 


cation may be a shorter and better route to the elimination of genocide than criminal 


sanctions against its perpetrators. 





® We have seen develop in the past 
few decades a new and evil religion, 
that of the supremacy of the totali- 
tarian state. Under its creed, all dis- 
sident, all alien groups must be 
exterminated, Mass murder is made 
an instrument of national policy. 
The practices of the Nazis in destroy- 
ing the Jews and other racial groups, 
the practices of the Soviet in elimi- 
nating political opponents and the 
kulaks are illustrative of the excesses 
of this new creed of the supremacy 
of the State. 

The revulsion of the world against 
Hitler’s inhuman treatment of “‘non- 
Aryan’ groups led the General As- 
sembly of the United Nations in 
December, 1946, to affirm that geno- 
cide, or the mass killing of groups, 
is a crime which the civilized world 
condemns. At the same time, the 
Assembly requested the Economic 
and Social Council to prepare a draft 
Convention on the crime of geno- 
cide. Two years later, in December 
of 1948, the General Assembly by 
resolution approved a draft Conven- 
tion on the Prevention and Punish- 
ment of the Crime of Genocide. The 
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question whether the United States 
shall ratify that Convention is now 
before this country. 

This is a question in which the 
lawyers of this country have a par- 
ticular interest. Hitherto a practic- 
ing lawyer need not have concerned 
himself very much about the terms 
of any treaties to which the United 
States may have become a _ party. 
They might be very important to 
him as a citizen, but it is not likely 
that their provisions would become 
involved in his practice. Generally 
treaties govern the relations between 
states and only occasionally change 
legal relations between private citi- 
zens. Except in rather rare instances, 
such as the rights of aliens in the 
descent of property, treaty questions 
did not come to the attention of the 
general practioner. For the function 
of treaties between states is, for the 
most part, to adjust their differences 
and to lay down rules and regula- 
tions governing their conduct. 


Convention on Genocide 
Is New Type of Treaty 


In the Convention on Genocide we 


have a different type of treaty. The 
primary purpose of this treaty is not 
to lay down rules and regulations 
that shall govern states in the con- 
duct of their relations with one an 
other. This treaty instead defines a 
new crime called “genocide,” and 
makes it obligatory upon the con- 
tracting parties to enact the neces- 
sary legislation to ensure that this 
new crime of genocide is made a 
punishable crime under their laws. 

It is this fact that makes the Con- 
vention on Genocide a matter of 
genuine concern to the practicing 
lawyer. What is this new crime of 
genocide? What are some of the im 
portant consequences of this Con- 
vention to which it is proposed that 
the United States shall adhere? What 
action should bar associations take 
on this important matter? 

First of all, then, what is the crime 
of genocide? Raphael Lemkin, who 
has probably done more than any 
other man towards bringing about 
the international condemnation of 
this crime, has defined it as involv- 
ing: 

a wide range of actions, including not 

only the deprivation of life but also 

the prevention of life (abortions, 
sterilizations) and also devices con- 
siderably endangering life and health 

(artificial infections, working to death 

in special camps, deliberate separation 

of families for depopulation purposes 
and so forth). All these actions are 


subordinated to the criminal intent 
to destroy or to cripple permanently 
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a human group. The acts are directed 
against groups, as such, and individuals 
are selected for destruction only be- 
cause they belong to these groups.' 
If you and I were asked what we 
thought the crime of genocide meant, 
we would probably say the mass 
destruction by governments of se- 
lected human groups. 

Now let us see what the proposed 
Convention would establish as geno- 
cide. It involves a sweeping collec- 
tion of acts some of which are crimes 
under our domestic law, some of 
which are merely torts, and some of 
which may entail slight, if any, il- 
legality.? 


Does Convention Require Proof 

of Mens Rea in Genocide Cases? 
Under our criminal law we usually 
require both the criminal act and 
mens rea, or criminal intent, to be 
proved against the accused. That is, 
the accused must have committed 
acts designated under our laws as 
criminal—he must have killed, robbed 
or maimed—and he must have in- 
tended the accomplishment of the 
prohibited acts.% 

In Article Il of the Convention 
ou Genocide the criminal intent re 
quired is an “intent to destroy, in 
whole or in part, a national, ethnical, 
racial or religious group, as such.” 
rhe usefulness of this treaty defini- 
tion of intent as a means of effec- 
tively enabling the punishment of 
those guilty of the crime of genocide 
has been strongly criticized. In a 
minority report of the Committee on 
International Law of The Associa- 
tion of the Bar of the City of New 
York, concerning the Genocide Con- 
vention, the conclusion is reached 
that: 

When it is considered how hard it 
is to prove intent in any case, and how 
much harder it will be to prove intent 
in the face of false governmental 
declarations, spurious proof, distorted 
records, and self-serving official piet- 
isms, all created by adepts in the art of 
deception to hide their true intent, it 
seems plain that such a covenant as we 
are considering is not calculated to 


deter or punish effectively the crime 
against which it is directed. 


However, given the existence of 
the general intent to destroy, a wide 


variety of acts of varying degrees of 
criminality and illegality under our 
laws are made part and parcel of the 
crime of genocide. These include 
killing, or causing serious bodily 
harm to, members of the group. It 
is equally the crime of genocide to 
cause serious mental harm to mem- 
bers of the group or deliberately to 
inflict upon the group conditions of 
life calculated to bring about its 
physical destruction in whole or in 
part. Not only is the crime of geno- 
cide thus defined punishable but, 
under Article III, conspiracy or at- 
tempt to commit genocide, compli- 
city in genocide, and direct and 
public incitement to commit geno- 
cide, are to be made punishable. 

If a prosecuting official can show 
that the accused has caused, say, 
mental harm to a member of some 
national, racial or religious group 
and has done so with the intent to 
destroy such group, “in whole or in 
part,” a conviction seems mandatory. 
With conspiracy, attempt, complicity, 
and teaching and advocacy, made 
criminal, as they are under Article 
III, the possible widespread effect 
of the proposed adoption of the Con 
vention is readily apparent. Might 
not libel and hostile propaganda, 
local acts of violence, whether mob 
or individual, unfair employment 
practices, local segregation practices 
and ordinances, all become criminal 
as genocide, whatever may be their 
status otherwise as crimes under our 
law? Not only the persons directly 
involved but also all persons in “con- 
spiracy” or “complicity” with them 


1. Lemkin, ‘‘Genocide As a Crime under Inter- 
national Law’’, 41 Am. J. Int. Law 145, 147 (1947). 
The history of the Convention on Genocide in the 
United Nations is reported in United Nations 
Document A/760, December 3, 1948. A very careful 
account of crimes against humanity as considered 
in connection with the Nuremberg proceedings 
will be found in Schwelb, ‘Crimes against 
Humanity'’, 23 Brit. Yearbook of Int. Law 178 


(1946). A critical legal study of the problems 
appears in Schick, “International Criminal Law— 
Facts and illusions’’, 11 Mod. L. Rev. 290 (1948) 
See also Radin, ‘International Crimes’’, 32 lowa 
L. Rev. 33 (1946) 

2. Articles 1! and Ill of the Convention define 
genocide as follows: 

Article 1! 


In the present Convention, genocide means 
any of the following acts committed with intent 
to destroy, in whole or in part, a national, 
ethnical, racial or religious group, as such 

(a) Killing members of the group; 


The Genocide Convention 


would share in the criminality. What 
would be the effect of the prohibition 
against “direct and public incitement 
to commit genocide” upon our con- 
stitutional guarantees of freedom of 
speech? 

New York City Bar 

Opposes Convention 

One of the strongest criticisms raised 
against the proposed Convention is 
that made in the minority report 
to the Report of the Committee on 
International Law of The Associa- 
tion of the Bar of the City of New 
York above referred to. A minority 
of the members of that committee 
disapproved the proposed Conven- 
tion unless it were modified to in- 
clude a of genocide 
against political or economic groups. 
In taking this position, the minority 
report stated that: 

The exclusion of political and 
economic groups from the protection 
of the covenant vitiates, in our 
opinion, the entire instrument ... . 
The excluded groups are the only ones 
that are presently in process or 
imminent danger of extermination. 
Undoubtedly these groups were denied 
protection as an appeasement to Soviet 
Russia and its satellites. Inasmuch as 
it is concededly a new departure to 
make genocide criminally cognizable 
under international law, the advised 
omission of political and economic 
groups carries with it, by implication, 
the judgment of the United Nations 
that the mass extermination of such 
groups remains lawful, even though 
some might question whether it is 
morally sound. 

The minority report caustically com- 
mented that the proponents of the 
Convention would hardly be willing 


prohibition 


(b) Causing serious bodily or mental harm to 
members of the group; 

(c) Deliberately inflicting on the group con- 
ditions of life calculated to bring about its 
physical destruction in whole or in part; 

(d) Imposing measures intended to prevent 
births within the group; 

(e) Forcibly transferring children of the group 
to another group. 

Article Ill 


The following acts shall be punishable: 

{a) Genocide; 

(b) Conspiracy to commit genocide; 

(c) Direct and public incitement to commit 
genocide; 

(d) Attempt to commit genocide; 

(e) Complicity to genocide. 


3. For an account of the historical develop- 
ment of a general mens rea and its growing 
particularization with respect to specific felonies, 
see Sayre, ‘Mens Rea’, 45 Harv. Ll. Rev. 974, 
988-1016 (1931). 
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to have it given the more appropriate 
title of “Prevention and Punishment 
of the Crime of Genocide as it was 
Practiced by the Nazis but Not as it 
is Now Practiced in the Soviet Bloc.” 
crime of 
governments. Individuals have nec- 
essarily participated therein, for gov 
ernments can only act through in- 
dividuals—officials others—but 
the crime is one that has character- 
ized the policy of totalitarian states. 


Genocide has been a 


and 


It is this fact that makes it so baffling 
for our international society (in its 
present primitive stage of develop- 
ment) to meet and control the crime 
of genocide. As assurance that gov 
ernments will not again commit the 
crime of genocide the Convention 
contains the following provisions: 

1. An undertaking by the Con- 
tracting Parties that they will pre- 
vent and punish the crime of geno- 
cide (Article I). It is to be noted 
that undertakings for the protection 
of human rights made by the Axis 
satellite states in the peace treaties 
following this war have apparently 
been insufficient to protect their citi- 
zens against their Communist gov 
ernments. 

2. An undertaking by the con 
tracting parties to enact the neces 
sary domestic legislation to carry out 
the Convention and to provide for 
the punishment of the crime of geno- 
cide (Article V), One may question 
how much real protection this under- 
taking will afford against the policies 
of totalitarian states, who can brook 
no Opposition to their supreme 
power. 

3. Resort to the United Nations 
for action under its Charter (Article 
VIII). One need only here to refer 
to the existence of the veto power in 
the only body of the United Nations 
that can take action, namely, the 
Security Council. 

4. Reference to the International 
Court of Justice of disputes between 
the contracting parties concerning 
the “interpretation, application o1 
fulfilment of the present Conven- 
tion” (Article IX). The moral effect 
of a judgment of the court finding 
that a signatory of the Convention 
was responsible for the crime of gen- 
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ocide would indeed be strong; but 
the moral condemnation of the world 
has hitherto not proved an effective 
discouragement to totalitarian states 
in the execution of their policies. 

5. A declaration that constitution- 
ally responsible rulers and public 
officials, as well as private individ- 
uals, committing the crime of geno- 
cide shall be punished (Article IV) . 
The significance of this declaration 
will lie in its implementation. In the 
last analysis, the implementation of 
the Convention is left to the good 
faith of the signatories—a quality pos 
sessed by states in varying degrees. 
Adoption of Convention Would 
Establish New Category of Crime 
Proceeding now to an examination 
of some of the other consequences 
of the proposed Convention, it 
should be realized that carrying out 
the provisions of the Convention will 
probably result in the creation of 
a new category of federal crimes. 
Under the Tenth Amendment to our 
Constitution all powers not delegated 
to the Federal Government are re- 
served to the several states or to the 
people. Upon ratification of the pro 
posed Convention by our Govern- 
ment, the Convention would, by 
virtue of Article VI, Section 2 of our 
Constitution, become part of the su 
preme law of our land. The Conven 
tion provides in Article V that the 
contracting parties undertake to en- 
act the necessary domestic legislation 
to give effect to the provisions of the 
Convention, and to provide penalties 
for the various offenses stipulated 
under the Convention. Our Govern 
ment would thus have the interna 
tional obligation, as well as the 
domestic internal power under our 
Constitution, to enact the necessary 
legislation to execute these treaty 
provisions. The test for the legality 
of this legislation would be whether 
it was appropriate for carrying ou’ 
the treaty obligation.* While for the 
present persons accused of genocide 
are to be tried by our own courts, 
Article VI of the Convention looks 
to the possible establishment of an 
international penal tribunal, unde 
whose jurisdiction the contracting 
parties may later decide to place 
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that would have the 
power to try persons so accused. 

In the light of the above discus 
sion, what position should bar asso 
ciations take with respect to the pro- 
posed Convention on Genocide? In 
the meeting of the House of Dele 
gates of the American Bar Associa 
tion held in January and February 
of this year, the House unanimously 
adopted the following resolution: 

RESOLVED, that the American Bar 
Association is of the opinion that the 
Senate of the United States should not 
consent to the ratification of the 
[Genocide] Convention unless and 
until there has been accorded the 
time and opportunity for adequate 
public discussion and understanding 
of the Convention and what is in 
volved in the proposed measures for 
its implementation. 

In taking this step the Chairman 
of the Committee for Peace and Law 
Through United Nations, the late 
Judge Ransom, said: 

I am sure that every member of the 
Committee and every member of the 
House of Delegates abhors the acts 
which it is proposed to class and con- 
demn generically as “genocide”. But 


themselves, 





4. Missouri v. Holland, 252 U. S. 416 (1920) 
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lead them to an im 
promptu conclusion that whatever 
treaty is aimed at preventing and 
punishing “genocide” should neces 
sarily be ratified as it is submitted, 
even though such a Convention pre 
sents serious constitutional and legal 
difficulties which may impair or 
endanger the American system of 
human rights and fundamental free- 
doms. Many Americans who are 
capable of careful and serious thinking 
on constitutional and legal questions 
are urging the ratification of the 
Genocide Convention without read 
ing it or studying at all the effects of 
some of its provisions—it is enough for 
them that they and it are opposed to 
“genocide”. Under such circumstances 
it becomes a high duty of lawyers to 
discuss open-mindedly such questions 
as have been raised to see if the 
desired objectives can be secured with 
out doing great harm to our American 
system. To state these questions is not 
to express any manner of opinion as 
to the answers to them or to indicate 
any finality of conclusions. [Italics 
supplied. ] 

Every American who hopes for effec- 
tive international legislation on the 
suppression of “genocide” and on 
other subjects should join with law- 
yers of the United States and Canada 
in studying these constitutional and 
legislative questions and finding 
answers or solutions for them, includ 
ing possibly such changes in the forms 
of conventions, or amendments to the 
Constitution of the United States, or 
reservations stipulated in the Senate’s 
consent to ratification, as may be 
appropriate and sufficiently protective 
in particular circumstances. 


this does not 


That these questions exist is no 


excuse for inaction; rather their 
existance heightens the necessity for 
work and creative thinking to bring 
Our 


can only look to its lawyers for guid- 


about their solution. country 
ance in solving the technical legal 
questions raised by the Convention. 
It is believed that, with study and 
resolution, solutions may be found 
for the difficulties involved in bring- 
ing the Convention into the law of 
our country. But beyond the essen- 
tially technical legal questions, a 
number of which have been briefly 
mentioned in the preceding para- 
graphs of this article, remains the 


fundamental question whether the 
Convention is the best way to meet 
the evil and to prevent the repetition 
of the practice of genocide. The 
drafters of the Convention have a 
responsibility before the peoples of 
the world. They will look to the Con- 
vention for shelter and protection. 
Those who may be threatened with 
extinction, and those who find it 
difficult to stand silently by as mass 
murder is practiced, are entitled to 
be informed whether the Convention 
can be expected to be an effective 
instrument for its purpose and, if 
not, why not. For if it be not, the 
conscience of mankind must not be 
permitted to rest in the thought 
that now the problem has been ef- 
fectively met. Few today rest under 
the delusion that either the League 
of Nations of yesterday or the United 
Nations of today represents a final 
solution to the problem of world 
peace. And so the struggle for prog- 
ress, for finding new instruments of 
control and ways of cooperation still 
continues. Similarly must we con 
tinue to endeavor to eliminate geno- 
cide from the world by progressive 
means. 

Certain conclusions seem clear: 

1. The crime of genocide, being a 
calculated crime of governments 
rather than isolated and sporadic 
acts of individuals, can only be ef- 
fectively dealt with if there be estab- 
lished (i) 
tribunal contemplated in Article VI 
of the Convention, and (ii) an ef- 
fective 


the international penal 


international police force 
powerful enough to bring offenders 
directly before such tribunal for trial. 

2. The establishment today or in 
the near future of such a high degree 
of international organization is so 
unlikely that some other method of 
instrumentation must be chosen if 
the Convention is to be an actuality. 

3. Treaty obligations and promises 
of domestic legislation are in any 
case not likely to be carried out by 
signatories when conflicting national 
objectives seem more imperative. We 


The Genocide Convention 


have found them to be ineffective in 
the protection of human rights in 
the case of the Axis satellite states 
now in the Russian orbit, and we are 
unwilling to reply on them exclu 
sively in the case of atomic weapons 
security. 

f. An alternative approach has 
been developed in the procedure 
followed by the International Labo 
Othce. It may suggest a possible addi 
uonal method of dealing with the 
instant problem. Rather than adding 
to the States by 


tensions between 


making the oppression of labor 
international crime, the 
Office 


has sought through cooperation, re 


groups an 


International Labor instead 
search and assistance to raise labor 
standards and to provide safeguards 
for labor and better working condi- 
tions throughout the world. Perhaps 
a similar method of creating con 
stant pressure for progress could 
here be adopted. 

5. The possibilities of the sugges 
tion made by Australia of an inter- 
national court of human relations® 
should studied. 


Though obviously an international 


continue to be 


police force to support the court is 


today an impracticality, perhaps 


some agreement could be reached 
whereby grave instances of genocide, 
such as have in the past shocked 
the conscience of the world, could 
be brought before the court and, 
through it, before the forum of world 
opinion. 

In the last analysis, there is no 
easy, single solution to this problem 
but only the hard and painstaking 
tasks of strengthening the United 
Nations and international morality 
generally. Not until there is sub- 
stantially universal agreement and 
acceptance that the practice of geno. 
cide is a crime against humanity, not 
permissible in any circumstances, in 
the Eastern sphere as well as the 
West, can we expect a treaty or law 
making genocide a crime to be re- 
spected and enforced. 


5. U. N. Doc. E/CN. 4/SR. 16, February 6, 1947 







March, 1950 * Vol. 36 209 
















THE 


PAGE 





PRESIDENTS 









HAROLD J. GALLAGHER 








* Since my report in the January 
issue of the JOURNAL as to my speak- 
ing engagements, the following in- 
vitations have been accepted as of 
the date this page is written, up to 
and including the month of March: 
New Rochelle Bar Association, New 
Rochelle, New York Dec. 12, 1949 
Joint Meeting of Greenwich and Stam- 
ford Bar Associations, Greenwich, 
Connecticut Dec. 19, 1949 
In attendance at the Annual Bar Din- 
ner of New York County Lawyers 
Association, New York, N. Y. 

Dec. 21, 1949 
Trade and Industry Law Institute, 
New York, N. Y. Jan. 11, 1950 
Indiana State Bar Association Mid- 
Winter Meeting, Indianapolis, In- 
diana Jan. 19, 1950 
New York State Bar Association, New 
York N. Y. Jan. 27, 1950 
New Hampshire State Bar Association 
Mid-Winter Meeting, Manchester, 
N. H. Feb. 3, 1950 
In attendance at the Annual Dinner, 
Queens County Bar Association, 
New York, N. Y. Feb. 4, 1950 
Philadelphia Bar Association Meeting, 
Philadelphia, Pa. Feb. 6, 1950 
Wisconsin Bar Association Mid-Winter 

Meeting, Milwaukee, Wisconsin 
Feb. 18, 1950 
Bar Association of St. Louis Commem- 
oration of 75th Anniversary, St. 
Louis, Mo. Feb. 20, 1950 
Joint Meeting of The Kansas City Bar 
Association and Lawyers Association 

of Kansas City, Kansas City, Mo. 
Feb. 21, 1950 

Law Club of Chicago, Chicago, Ill. 
Feb. 24, 1950 
Allen County Bar Association, Fort 
Wayne, Ind. March 2, 1950 
Notre Dame University Law School, 
South Bend, Ind. March 3, 1950 
Cleveland Bar Association, Cleveland, 
Ohio March 8, 1950 
University of Pittsburgh Law School, 
Pittsburgh, Pa. March 9, 1950 
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I am referring to these engage- 
ments to indicate the broad interest 
which the various state and local bar 
associations are taking in the Ameri- 
can Bar Association, which is most 
desirable. I am delighted at the op- 
portunity to appear in behalf of the 
American Bar Association before 
these associations. It is important, 
as I have stated before, that we co- 
ordinate the activities of the Ameri- 
can Bar Association and the state 
and local associations so that we may 
concentrate on achieving the objec- 
tives of the Bar in an orderly and 
expeditious manner. We are all law- 
yers having a common purpose, a 
common understanding and a com- 
mon sympathy, and it is most essen- 
tial that we unite as lawyers in the 
common effort to improve the ad- 
ministration of justice and to dis- 
charge our duties both to the pro- 
fession and to the public. 


Legal Aid 

There has been so much written in 
the JOURNAL over the last couple ol 
years regarding the English legal 
assistance plan for legal aid that | 
believe it desirable to emphasize to 
the profession the vital importance 
of extending legal aid throughout 
the country on a volunteer basis. 
I firmly believe that this is a duty 
which the Bar must discharge for 
the benefit of indigent persons who 
cannot afford to pay for legal serv- 
ices. We must avoid the acceptance 
of any government aid in this work 
because if we start accepting the 
bounty of the government, it will 
constitute the entering wedge for 


socialization of the law. Recently 
Socialist Britain has accepted the 
philosophy of government grants to 
extend legal aid to the poor and 
persons of moderate means but, for 
reasons of the tremendous cost of the 
project, has delayed the execution 
of the plan, which was to have be- 
come effective in July of this year. 
This idea of governmental financial! 
assistance for legal aid, through the 
Bar, is being advanced for the emula 
tion of the American Bar. 

The concept of subsidizing legal 
aid service by government grant is 
alien and dangerous to the American 
tradition of a free and independent 
Bar. Independence is the foundation 
stone of the legal profession. If a 
lawyer is to exercise properly his 
duty and privilege of serving his 
clients and the public weal, he must 
be kept free from bias and influence. 
With government subsidies 
government controls and the loss of 


come 


freedom. 

Lawyers appreciate that their po- 
sition is one of public trust. They 
realize that competent legal advice 
should be available to those who 
need it. The problem is how best to 
accomplish this objective. The mat- 
ter of ways and means is often, as in 
this case, as important as the sub- 
stantive end desired. 

American lawyers have it within 
their power to supply the requisite 
legal service to those who need it 
without accepting government aid. 
Legal aid societies throughout the 
country can provide legal assistance 
for those who cannot afford to pay 
legal fees. 

It should be noted that the Eng- 
lish Bar is confronted with problems 
quite different from those which 
prevail in this country. ‘The financial 
resources of the English people have 
been sorely depleted by wars and 
depression. There are no bar asso- 
ciations corresponding to the Ameri- 
can Bar Association, representing the 
entire profession, or the various state, 
county and local bar associations, 
through which so much can be ac 
complished. Neither do we have 4 
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problem parallel to the English as 
to tremendous costs which may run 
into thousands of pounds in a single 
suit. Costs are at the center of their 
legal framework, and to lose a case 
may well bankrupt a litigant. The 
English plan of government sub- 
sidized legal aid offers an answer, 
there, to a serious question without 
overturning the costs system. 

Che extension of legal aid to every 
state must be the concern of all law- 
yers. In most places outside the great 
metropolitan areas, the cost should 
not be at all burdensome if supported 
by the local bar associations and the 
communities. 

When we are faced with the al- 
ternative of more government con- 
trol, or of local coéperation to extend 
legal aid to those entitled to it, the 
choice appears clear. Lawyers have 
been the traditional exponents of 
freedom. We must not 
this course. 


veer from 

Every state bar association may 
well follow the example of the New 
Jersey State Bar Association. Under 
the leadership of Robert B. Bell as 
President and with the sympathetic 
counsel and coéperation of Chief 


Justice Vanderbilt, nearly half of the 
counties in New Jersey have already 
started legal assistance plans. I am 
informed that before summer it is 
expected that all of the remaining 
counties will have been covered. By 
rule of court in New Jersey, the 
county judge has been given the 
right to call on the members of the 
Bar in rotation to serve as counsel 
for indigent persons in criminal cases 
with the aid of law students from 
the local and nearby schools as in 
vestigators. Such a plan might also 
followed in ethet 


well be jurisdic 


tions. 


The Meeting of State Bar 

Association Presidents 

[his meeting which was referred to 
at some length by me in the “Presi- 
dent’s Page” for the February issue 
of the JOURNAL promises to be most 
successful. A very large attendance 
is expected. I shall be happy to re 
port in the next issue of the JouRNAtI 
what has been accomplished. 


Integration of Effort 
Among Bar Associations 


Perfection of the plans for coérdinat- 
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ing the activities of the American 
Bar Association with the state and 
local consider- 


associations will be 


ably advanced as a result of the 
meeting of the bar association presi- 
dents in Chicago on February 25. 
The work of organizing the coérdina- 
tion committee in the several states 
has been progressing in a_ highly 
satisfactory manner. By the time this 
issue of the JOURNAL reaches your 
desk, it is hoped that nearly all of 
the state codrdination committees 
will have been appointed. I sincerely 
urge all local bar associations to in- 
terest themselves in the work of these 
state codrdinating committees to the 
end that they will be able to set up 
committees in their own bar associa- 
tions to take action along the lines 
of the committee and Section work 
being carried on by both the Ameri- 
can Bar Association and their state 
associations. As I have said before, 
the members of the Special Commit- 
tee on Codérdination and of the 
several state committees on coérdina- 
tion and I myself earnestly urge the 
support of all lawyers for the plan 
to “muster our collective power for 
the common weal.” 


Notice by the Board of Elections 


® The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1950 Annual Meeting and ending at the 
adjournment of the 1953 Annual Meet 


g: 
ing: 


\labama Missouri 

\laska New Mexico 
California North Carolina 
Florida North Dakota 
Hawaii Pennsylvania 
Kansas rennessee 
Kentucky Vermont 


Massachusetts Virginia 


Wisconsin 

An election will be held in the State 
of New Jersey for State Delegate to fill 
the vacancy in the term expiring at the 
adjournment of the 1951 Annual Meet 
ing. The State Delegate elected to fill the 
vacancy will take office immediately 
upon the certification of his election. 

Nominating petitions for all State 
Delegates to be elected in 1950 must be 





filed with the Board of Elections not 
later than April 20, 1950. Petitions re 
ceived too late for publication in the 
April JournaL (deadline for receipt 
March 5) cannot be published prior to 
distribution of ballots, fixed by the 
Board of Elections for April 27, 1959. 
Forms of nominating petitions may be 
obtained from the Headquarters of the 
American Bar Association, 1140 North 
Dearborn Street, Chicago 10, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 p.m. 
April 20, 1950. 
Attention is called to Section 5, Article 
VI of the Constitution, which provides: 
Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or more 
members of the Association in good stand- 
ing and accredited to a State from which 
a State Delegate is to be elected in that 
year, may file with the Board of Elections, 
constituted as hereinafter provided, a 


signed petition (which may be in parts) , 

nominating a candidate for the office of 

State Delegate for and from such State. 

Only signatures of members in good 
standing will be counted. A member who 
is in default in the payment of dues for 
six months is not a member in good 
standing. Each petition 
must be accompanied by a typewritten 
list of the names and addresses of the 
signers in the order in which they ap 
pear on the petition. 


nominating 


Special notice is hereby given that no 
more than twenty-five names of signers 
to any petition will be published. 

Ballots will be mailed to the members 
in good standing accredited to the states 
in which elections are to be held within 
thirty days after the time for filing 
nominating petitions expires. 


BoarD OF ELECTIONS 

Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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u In the Cause of Uniformity 


In these anxious days when the whole world is on 
edge—when patience and tolerance and the effort of 
men to understand each other are at a premium—when 
the validity of our republican principles is seriously 
challenged and we are urged to devote more and more 
of our time and substance to participation in interna- 
tional affairs, in the hope that the extent of what we 
contribute may serve as a comparable measure of the 
stability and permanence of peace in the world—when 
we are faced with the urgent need of making the talent 
of the organized Bar available in the solution of the 
soul-vexing problems attendant upon these critical 
emergencies, we may be excused, perhaps, if our atten- 
tion becomes distracted from domestic questions in our 
own profession and the energy of our application to 
them seems, for the moment, halting and uncertain. 

One of the oldest concerns of the American Bar 
Association is related to the desirability of uniformity 
of legislation and judicial decisions. Even as the Asso- 
cation took shape at Saratoga in 1878 and adopted its 
Constitution, this objective received preferred atten- 
tion; for in Article | of that Constitution the original 
object of the Association is thus stated: 

Its object shall be to advance the science of -jurispru- 
dence, promote the administration of justice and uni- 
formity of legislation throughout the Union, uphold the 
honor of the profession of the law, and encourage cordial 
intercourse among the members of the American Bar. 
Judge George Rossman, the learned Chief Justice 

of the Supreme Court of Oregon has contributed to 
this issue of the JOURNAL a most interesting and absorb- 
ing article dealing with the practical difficulties en- 
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countered in developing and achieving uniformity of 
legislation and judicial decision. As he says, all too 
often the legislatures of the various states amend sug 

gested legislation drafted and submitted in the interest 

of uniformity throughout the Union and thus vitiate 
its basic purpose; or they accept these proposed acts 
verbatim and neglect to repeal inconsistent laws which 
remain in the statute books to plague alike legislator, 
judge, lawyer and litigant; or, at later sessions, they 
destroy uniformity already accomplished by later 
amendments. 

Hardly less woublesome, as Judge Rossman demon 
strates, are those occasions, all too numerous, when 
different courts disagree sharply and emphatically and 
construe the same statute now to mean one thing and 
again the exact opposite and so upset uniformity al 
ready effected in legislation. 

The story that the Judge tells throws into sharp relief 
the years of struggle and the difficulties encountered in 
the tireless effort carried on for so long so tenaciously 
by those who would advance the important cause of 
uniformity. 

Against this background of general consideration it 
is a source of great satisfaction that we can give our 
readers in this issue not only Judge Rossman’s splendid 
presentation but also another brilliant contribution 
from the pen of an accomplished craftsman. 

William A. Schnader tells of the work of the National 
Conference of Commissioners on Uniform State Laws. 
He tells much that has gone before in its growth and 
development and of the achievements of the Conference 
over the years. He writes with authority for he has been 
president of the Conference and is now a member ol 
the Council of the American Law Institute. 

These two great organizations by their joint effort 
have presented to the Bar a draft of a new Commercial 
Code for suggestions before its final approval. It is 
probably as important a project as any ever undertaken 
by the Commissioners and the Institute. They wisely 
decided not to assemble a patchwork of amended uni 
form acts nor yet to be satisfied with a restatement 
repeating the language of old material. Rather, they 
wrote an entirely new code covering the ground com 
prehended within the provisions of existing acts as 
well as new material relating to commercial law. 

It is an excellent and workmanlike codification. 

rhis is the sort of work to which the Association 
must unfailingly devote its best efforts. Always we should 
be alert for these opportunities to help make the ad 
ministration of justice more effective in the public 
interest and facilitate the service of well-trained lawyers 
and make it more readily available to those who need 
it. Problems like this, crying for solution, are always 
before us from day to day and year to year. They must 
be attended to, and they can be, even as we rally ou! 
forces to meet the challenge from time to time of som« 
great question of emergency character, national or in 
ternational in scope. 
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» Ye Are of More Value Than 
Many Sparrows 


In our January issue, three men, former Secretary ol 
War Patterson, Mr. McKinnon and Ambassador Jessup, 
expressed ideas of American foreign policy. These were 
the ideas of a soldier, a lawyer and a diplomat. The 
soldier said that he did not share the fear that the 
people of the Soviet Union would overtake in science 
and industry a people fending for themselves under a 
government of their own choosing, and that whatever 
suengthens the cause of personal freedom in the world 
vives strength also to the cause of peace. The lawyer 
said that with a sound program of principles we could 
really Oppose Communism, and named as a cardinal 
principle the recognition of the spiritual nature of 
man as the basis of justice of human brotherhood. 
lhe diplomat said that we had an actual and a legal 
interest in the preservation of human rights, and that 
openly and covertly the dignity and worth of the human 
person were being assailed. 

Of course it is no mere coincidence that each counted 
the dignity and worth of the human person as a funda- 
mental of his thesis. The rightness of the idea is so 
self-evident to us all that the idea is in danger of be- 
coming a truism, Yet we must not permit it to be 
regarded as trite or stale or hackneyed. Our business 
as lawyers is the preservation of the dignity and worth 
of the human person. If we professionals fail, there is 
little hope that success will crown the efforts of ama 
teurs. ‘Thus, on the shoulders of the lawyers of the 
United States rests the hope of the world. Every in- 
stance of unlawful enforcement of the law that we let 
slip by our guards lands in the headlines as one of 
those exceptional departures from the general high 
level of our standards of conduct referred to by Am- 
bassador Jessup but it is fed out to the people behind 
the iron curtain as an example of the normal working 
of our system. Our competitors in this race between 
the forces of darkness and the forces of light know well 
the technique of the fleeing thief who cries “Stop 
thief!” We cannot afford to give them foundation for 
that strategem. 

Perhaps it is the dictators’ own lack of dignity and 
worth that leads them to deny the dignity and worth 
of their subjects and the rest of humanity. Our assump 
tion of dignity and worth for the human race requires 
that we ourselves show forth to the world that dignity 
and worth. Noblesse oblige. The most important task 
before each of us is to see that, in no place where we 
can prevent it, are the rights of the individual, be he 
triend or enemy, denied. We must fight the Communists 
under the rules of the game for, if we stoop to their 
methods, even victorious we become Communists. What 
shall it profit a country if it gain the whole world and 
lose its own soul? 
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w A Judge Answers 


In the American Magazine for December, 1949, John C. 
Knox, Chief United States Judge for the Southern 
District of New York, discussed the question: What 
makes a good judge? The subject should be interesting 
not only to lawyers but to all citizens. And when the 
author is a person of such learning, perspicuity, experi- 
ence and courage as Judge Knox, the discussion should 
have especial attention. Judge Knox not only tells, he 
exemplifies “what makes a good judge”. He has been 
serving as a United States judge since 1918 and, as senior 
judge, has been charged with the administrative duties 
of the busiest trial court in the country. The character 
of his administration is shown in the provision that only 
persons of good sense and good character should be 
called for jury duty. It is an honor to be called as a 
juror in the Southern District of New York and the 
character of the jurors is reflected in the work of the 
court. 

Judge Knox has not been submerged by his official 
duties however. He has maintained an active interest in 
the life and people of his time. A man of broad sym- 
pathy and profound understanding, he has also the 
literary skill to enable others to share his observations 
and impressions. He has found the time to write articles 
for magazines and two books, A Judge Comes of Age and 
Order in the Court, which prove him a master narrator 
and artful raconteur. These two books are in the very 
forefront of popular legal literature. 





Each month a member of the Journal's Advisory Board is asked 
to contribute an editorial signed by him. In this way we hope 
to be able to reflect the many facets of opinion, and the active 
interests, of lawyers, judges and teachers of law, in all parts 
of the United States. The views expressed by each contributor 
are his own, and are not necessarily those of the Advisory 
Board or the Board of Editors. 


Judge Knox’s outstanding success as judge, adminis 
trator, speaker and writer is based on his sterling traits 
of character. He is a humble man, without guile or 
affectation. He has always maintained the common 
touch. His frankness is rugged but kindly. Imbued with 
true American ideals and high standards of integrity 
and taste, he has championed them fearlessly and spoken 
of them in a way that all good people can understand. 

The importance to our form of government of an 
informed, experienced, independent and consecrated 
judiciary cannot be overestimated. 

The sine qua non of government, not of men but of 
law, is a judiciary divorced from financial, political and 
personal interests and devoted wholeheartedly to justice, 
the object of the law. 

Judge Knox says: 

Nevertheless, I fear the qualities we have been discussing 

have not always motivated some appointments that have 

been made to the federal bench. Upon occasions I have 
thought that some of the appointees were selected because 
of their economic, social, or—should we say?—political 
points of view. 
The Judge’s observation is shared by others. Many good 
citizens feel that in too many instances the appointing 
power has been abused in order to indulge a personal 
whim or favor a friend. The appointing power is, o1 
should be, a sacred public trust. It is not a bounty to 
be indulged or bestowed for selfish considerations. ‘The 
Senate should abandon “Senatorial courtesy” and “po 
litical patronage” and exert its full constitutional power 
against such abuse. It should insist on the selection in 
each instance of the best judicial character available. 

From the time of the founding of our Government, 
the truly great judges have been interpreters of our 
laws and institutions to their countrymen. Although 
not listed among their legal duties, the obligation has 
been assumed of speaking and writing in behalf of a 
sound and understanding public opinion. We are 
grateful that Judge Knox, in spite of his heavy burdens 
and recent illness, has found the time and the strength 
to give us council and direction at this time of need. In 
him the great tradition of our jurisprudence is kept alive. 

Rosert N. WILKIN 
Cleveland, Ohio 


I, is this “glorious uncertainty” which has enabled us, in accordance with 
the genius and spirit and by the processes and methods of the common law, 
in a country of written constitutions, where the general will has been broadly 
set down in the fundamental law beyond the power of either courts or legis- 
latures to change or transgress it, to find, discover, and within constitutional 
limits give effect under changing conditions to that General Will. This is 
and always will be so, because in the hands of judges greatly conscious of 
their function, the common law is no rigid and dead pronouncement. It is a 


living, a vital, a growing organism. 


—JosePH C. HUTCHESON, JR., 


Law as Liberator, pages 137-138. Chicago: Foundation Press, Inc. (1937). 
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Review of Recent Supreme Court Decisions 


ATTORNEY AND CLIENT 
Disbarment of Attorney by Patent Of- 
fice Upheld 
® Kingsland v. Dorsey, 338 U. S. 318, 
44 L. ed. Adv. Ops. 107, 70 S. Ct. 123, 
i8 U. S. Law Week 4032. (No. 53, 
decided November 21, 1949.) 

In a per curiam opinion in this 
case, the Supreme Court notes that 
Dorsey was barred from practice be- 
fore the Patent Office by the Com- 
missioner of Patents for “gross mis- 
conduct”. The District Court re- 
viewed the Commissioner’s order and 
affirmed. The Court of Appeals for 
the District of Columbia reversed on 
the ground that the charges were in- 
adequate and the hearing before the 
Commissioner unfair. (35 A.B.A.]. 
232) The Court says that Congress 
entrusted the Commissioner, not the 
courts, with primary responsibility 
for protecting the public against 
malpractice by patent attorneys, and 
that it is satisfied from the record 
that the Commissioner’s findings 
were amply supported. The judg- 
ment of the Court of Appeals is re- 
versed and that of the District Court 
affirmed. 

Mr. Justice JACKSON wrote a dis- 
senting opinion in which he reviews 
the facts of the case in some detail, 
and says that the alleged misconduct 
lay in Dorsey’s submitting a state- 
ment to the Patent Office knowing 
that it was not written by its pur- 
ported author. He declares that there 
was no claim that any item in the 
statement was false or misleading, 
and says that the disbarment appar- 
ently rests upon the records of a case 
in which the company for which 
Dorsey was attorney was found guilty 
of fraud. There is no showing that 
Dorsey was connected with the fraud 
there proved, he says, and it was 
“serious error” to introduce the rec- 
ords at the hearing. 

Mr. Justice Doucias took no part 


Reviews in this issue by Rowland L. Young. 


in the consideration or decision of 
the case. 

The case was argued by Robert L. 
Stern for Kingsland, and by William 
E. Leahy for Dorsey. 


BANKS AND BANKING 


Escheat to State of Unclaimed Divi- 
dends on Claims against National 
Bank in Liquidation Does Not Neces- 
sarily Violate Federal Constitution or 
Laws 

® Roth v. Delano, 338 U. S. 226, 94 
L. ed. Adv. Ops. 6, 70 S. Ct. 22, 18 
U. S. Law Week 4008. (No. 24, de- 
cided November 7, 1949.) 


A Detroit bank closed in 1933, and 
in the course or liquidation certain 
dividends on proved claims were held 
by the federal liquidators, unclaimed 
by their owners. The attorney gen 
eral of Michigan brought suit in the 
District Court for a declaratory judg- 
ment, alleging that the unclaimed 
dividends escheated to the state 
under Michigan law. The District 
Court dismissed the action on the 
merits, and the Court of Appeals 
affirmed, holding that the state stat- 
ute was ineffective as an “unlawful 
interference with the liquidation of 
a national bank upon the same prin- 
ciples and authority fully discussed 
in our previous opinions”. 

In an opinion written by Mr. Jus- 
tice JAcKson, the Supreme Court 
vacated the judgment and remanded 
for such action as the Court of Ap- 
peals might consider appropriate in 
the light of the opinion. He says that 
the previous Court of Appeals opin- 
ions, cited by that court as determina- 
tive, leave it uncertain whether the 
Michigan statute has been held in- 
valid “for conflict with the Consti- 
tution and laws of the United States 
or inapplicable by intendment of 
the Michigan legislature.” On the 
merits, he points out that under cited 
decisions of the Supreme Court 
nothing in the Constitution, absent 


interference with a federal statute, 
prevents the state from escheating 
these claims. The question whether 
such interference existed here was 
not deemed appropriate for decision 
in view of the uncertainty as to the 
ground of the opinion below and in 
view of the further fact that state 
legislation repealing the escheat stat- 
ute reserved only pending suits and 
proceedings so that decision of a de- 
claratory judgment suit might be 
merely advisory. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

The case was argued by Julius H. 
Amberg and Archie C. Fraser for 
Roth, and by Stanley M. Silverberg 
for the appellee. 


COMMERCE 


Motor Carrier That Operates Solely 
in District of Columbia But Which Car- 
ries Passengers Traveling in Continuous 
Stream to Virginia and Back Is Sub- 
ject to Regulation by Interstate Com- 
merce Commission 

® United States v. Capital Transit 
Company, 338 U. S. 286, 94 L. ed. 
Adv. Ops. 89, 70 S. Ct. 115, 18 U.S. 
Law Week 4019. (Nos. 40 and 41, 
decided November 14, 1949.) 

In an earlier case (325 U. S. 357) 
involving the same transportation 
company, the Supreme Court ruled 
that the Interstate Commerce Com- 
mission had the power to regulate 
certain rates of the company operat- 
ing bus and street car lines within 
the District of Columbia and from 
the District to the Pentagon Build- 
ing in Virginia, on the theory that 
the stream of passengers using the 
lines daily to travel from the District 
to Virginia was interstate commerce. 
[he instant cases are appeals from 
a three-judge district court order en- 
joining a rate order of the Commis- 
sion, apparently on the theory that 
a change of conditions since the Su- 
preme Court’s determination of the 
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earlier case had deprived the Com- 
mission of its jurisdiction. At the 
time of the earlier decision, Transit 
was operating bus routes both wholly 
within the District and from the Dis 
trict to Virginia. In 1947, it aban 
doned its District-to-Virginia route. 
In a per curiam opinion, the Court 
reverses the District Court’s holding 
that all of Transit’s operations since 
1947 
“Our previous holding was that all 
of ‘Transit’s intra-District carriage of 


were intrastate in character. 


passengers bound to and from the 
Virginia establishments was part of 
interstate movement and _ therefore 
subject to Commission regulation 
throughout. . . . We adhere to that 
holding,” the Court says. 

The Curer Justice, Mr. Justice 
Reep and Mr. Justice JACKSON joined 
in a dissenting opinion in which they 
say that the Motor Carrier Act, 49 
Stat. 543, 49 U.S. C. § 301, does not 
regulate carrier activities that merely 
affect interstate commerce, and that 
the stream of commerce theory is 
therefore inapplicable. They dis 
tinguish the previous decision on the 
ground that, as an operator of inter- 
state routes selling local tickets on 
its own lines, Transit was required 
also to sell and accept through tickets 
that were good for passage on other 
interstate lines. The Court’s decision 
may have the effect of sweeping into 
the hands of the Interstate Com- 
merce Commission regulation of all 
local transportation that carries a 
large proportion of passengers des 
tined for or arriving from out-ol 
state points, they say. 

Mr. Justice DouGLas took no part 
in the consideration or decision ol 
the cases. 

The cases were argued by Philip 
Elman tor the United States and the 
Interstate Commerce Commission, by 
Manuel J. Davis, S. Harrison Kahn 
and Samuel O. Clark, Jr., for the 
transportation companies, and by 
Lloyd B. Harrison for the Public 
Utilities Commission of the District 
of Columbia. 


CORPORATIONS 


Payment of Full Amount of Claims 
Against Insolvent Corporation Pur- 
chased at Discount by Close Relatives 
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of Directors Upheld Where Corpora- 
tion, Though Insolvent, Was Going 
Concern at Time of Purchase 
® Manufacturers Trust Company v. 
Becker, 338 U.S. 304, 94 L. ed. Adv. 
Ops. 99, 70 S. Ct. 127, 18 U. S. Law 
Week 4025, (No. 55, decided Novem 
ber 21, 1949.) 

In May, 1946, Calton 
Inc., found itself unable to discharge 


Crescent, 


in full its obligations under deben 
ture bonds maturing in 1953 and 
filed a petition under Chapter XI ot 
the Bankruptcy Act. ‘The plan of ar 
allowed a dividend of 


of the 


rangement 
43.61 per 
amount of the bonds. ‘The Manufac- 


cent principal 
turers Trust Company, as original 
trustee under the indenture and as 
creditor for fees and disbursements 
due it as indenture trustee, objected 
to claims of three holders of deben- 
tures, a friend and two close relatives 
Calton. Their 
individual holdings totaled $147,300 


of the directors of 


in principal sum, and would yield a 
dividend of $64,237.53, but had been 
purchased at a total cost of $10,- 
195.43. The bonds had been pur- 
chased by the relatives of the direc- 
tors while the corporation was in- 
solvent but still a going concern. 
Manufacturers that the 
circumstances of the acquisition of 
these debentures required limitation 


contended 


of the claims of these three creditors 
to the cost of the debentures to them, 
plus interest, on the theory that direc- 
tors are precluded from profiting by 
the purchase of claims of an insolvent 
corporation, and that claimants so 
closely related to directors should not 
be permitted more. The referee de- 
cided to the contrary, and the Dis- 
trict Court and Court of Appeals 
affirmed. 

Mr. Justice CLARK wrote the ma- 
jority opinion of the Supreme Court 
affirming. He holds that the record 
does not tend to establish that the 
opportunity for purchases of the se- 
curities of a going concern during 
insolvency would deprive it of the 
sound judgment of its officer. Accord- 
ingly, he holds that the mere rela- 
tives of directors were under no dis- 
ability as to such purchases. While 
the nonrelative had not purchased 































































all his bonds prior to the filing of the 
petition, his relation with the direc 
tors was said not to be close enough 
to make this material. 

Mr. Justice DoucLas took no part 
in the consideration or decision of 
the case. 

Mr. Justice Burron, with whom 
Mr. Justice BLAack joined, wrote a 
that, 
while corporation directors are not 


dissenting opinion. He says 
trustees, their obligations to thei: 
corporations are fiduciary. Whenevei 
some of its directors invest in its 
bonds at a substantial discount in the 
face of a prospective liquidation, an 
inherent conflict of interests is cre 
ated, he says, and the solution lies in 
making them accountable to the cor 
poration for profits from such an in 
vestment without proof of any over- 
reaching or breach of trust. In this 
case, he says, it should be determined 
whether at the time of the purchase 
of the debentures in question there 
was a sufficient prospect of liquida- 
tion to create a conflict of interest 
in the directors, and if such a con 
flict existed, then it should be de- 
termined to what extent, if any, the 
relatives and friends of the directors 
are to be identified with them. He 
would reverse and remand for fur- 
ther proceedings. 

The case was argued by Edward K. 
Hanlon for the company, and by 
David W. Kahn for Becker. 


POST OFFICE 

Undue Restriction of Cross Examina- 
tion at Mail Fraud Hearing Held To 
Make Fraud Orders Unenforceable 

® Reilly v. Pinkus, 338 U. S. 269, 
94 L. ed. Adv. Ops. 79, 70 S. Ct. 110, 
18 U. S. Law Week 4021. (No. 31, 
decided November 14, 1949.) 

The Postmaster General issued a 
fraud order against Pinkus restrict 
ing his use of the mails after a hear 
ing at which it was established: that 
Pinkus was conducting a mail-orde1 
business in an antifat treatment 
known as “Dr. Phillips’ Kelp-I-Dine 
Reducing Plan”. ‘The treatment con- 
sisted of a recommended daily diet 
and the use of granulated kelp, a nat 
seaweed product containing 
iodine. The Postmaster General 
found that kelp was valueless as a 
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efhicacy 
lay in the diet recommendations, 
which were found to be neither uni- 
formly safe nor harmless, and to be 
especially dangerous for persons with 
heart and kidney troubles. The Dis- 
trict Court enjoined enforcement of 
the fraud order on the ground that 
it was unsupported by factual evi- 
dence. The evidence of the two doc- 
tors who testified for the Govern 
ment was mere opinion, it held. The 
Court of Appeals for the Second Cir 
cuit affirmed. 

Speaking for the Supreme Court, 
Mr. Justice BLAcK afhrmed. Although 
the Court think that the advertise- 
ments of the mis- 
representations that, “if made with 


treatment were 
the intent to deceive, fall squarely 
within the type which. . . justify find- 
ings of fraud”, the Court feel that the 
fraud order should not be enforced 
because the use of certain statements 
in medical books was denied on cross 
examination at the hearing. The 
statements tended to contradict the 
Government’s medical experts, he 
says, and “it certainly is illogical, if 
not actually unfair, to permit wit 
nesses to give expert opinions based 
on book knowledge, and then de 
prive the party challenging such evi 
dence of all opportunity to inter 
rogate them about divergent opinions 
expressed in other reputable books”. 
Proof of fraudulent purposes is es 
sential 


here, he notes, and “one 


against whom serious charges ol 
fraud are made must be given a 


reasonable opportunity to cross-ex 
amine witnesses on the vital issue of 
fraud 
order, which bars an offender from 


his purpose to deceive.”” A 


use of the mails, can wholly destroy 
a business, he declares, and the judg- 
ment of the Court of Appeals is 
affirmed without prejudice to a re 
opening of the. proceedings to permit 
additional hearings should the Post 
master General choose to do so. 

Mr, Justice DouGLas took no part 
in the consideration or decision of 
the case. 

The case was argued by Robert L. 
Stern for Reilly, and by Bernard C. 
Segal for Pinkus. 


TAXATION 


Wisconsin Emergency Inheritance Tax, 
Computed as Percentage of State's 
Share of Federal Estate Tax Credit 
and Added Thereto, Held Invalid 
Where Decedent Owned Real and 
Tangible Personal Property Outside 
the State 

8 Treichler v. Wisconsin, 338 U. S. 
251, 94 L. ed. Adv. Ops. 20, 70 S. Ct. 
1,18 U. S. Law Week 4003. (No. 20, 


decided November 7, 1949.) 


Wisconsin levied death taxes upon 
an estate of a resident amounting to 
$7,849,714.84, of which property val 
ued at $6,869,778.61 was located in 
Wisconsin; the remaining property, 
valued at $979,936.23 was real and 
tangible personal property located in 
Illinois and Florida. An appeal from 
a decision of the Wisconsin Supreme 
Court challenged the validity, unde1 
the Fourteenth Amendment, of the 
Wisconsin tax known as the Emer 
gency Tax on Inheritances, which, 
in substance, amounted to 30 pei 
cent of the state’s sHare of the 80 
per cent federal estate tax credit fon 
local taxes (allowed by §301 (b) of 
Revenue Code). The 
Federal Estate Tax is measured by 
the entire estate. The Wisconsin Nor- 
mal Inheritance Tax and Estate Tax 


the Internal 


had already absorbed Wisconsin's full 
share of the 80 per cent federal credit. 

Mr. Justice CLARK delivered the 
opinion of the Court reversing. He 
holds that the 
cluded property located in Illinois 
and Florida. 


Wisconsin tax in 


While the court has 
“consistently upheld the domicile’s 
levy when it was based upon intan- 
gible property with technical title 
without the jurisdiction”, he says, 
“when a state reaches beyond its 
borders and fastens upon tangible 
property, it confers nothing in return 
... And if the state 
has afforded nothing for which it can 


for its exaction. 


ask return, its taxing statute offends 
against that due process of law it is 
our duty to enforce”. 

Mr. Justice BLack dissented, not- 
ing that the decision logically fol- 
lows from Frick v. Pennsylvania, 268 
U. S. 473, but stating that, as there 
interpreted, the Due Process Clause 
gives a more expansive control ove 
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state tax legislation than the clause 
justihes. 

Mr. Justice DouGLas took no part 
in the consideration or decision olf 
the case. 

[he case was argued by Alex- 
ander W. Schutz for Treichler, and 
by Harold H. Persons for the State 
of Wisconsin. 


WAR 


Under Selective Service Act, Neither 
Veteran's Right of Seniority Nor 
Court’s Power To Entertain Suit To 
Vindicate Right Ends at Expiration of 
First Year of Reémployment 

® Oakley v. Louisville and Nashville 
Railroad, Haynes v. Cincinnati, New 
Orleans and Texas Pacific Railway 
Company, 338 U. S. 278, 94 L. ed. 
Adv. Ops. 85, 70S. Ct. 119, 18 U.S. 
Law Week 4017. (Nos. 28 and 29, de- 
cided November 14, 1949.) 


In these cases, the Court decided 
that, under the Selective Training 
and Service Act of 1940, 54 Stat. 890, 
the one year of reémployment of a 
veteran by his preservice employer 
did not terminate his right to senior- 
ity after that period, and that a 
United States District Court could 
entertain an action brought by the 
veteran, after the expiration of the 
year, to entorce his right to such 
seniority. 

In an opinion written by Mr. Jus 
tice BurTON, it is noted that the 
Court had previously ruled that the 
Act entitled the veteran to be re- 
stored to a position that, under the 
‘moving escalator of terms and con- 
ditions affecting that particular em- 
ployment, would be comparable to 
the position which he would have 
held if he had remained continu- 
ously in his civilian employment,” 
Fishgold vy. Sullivan Drydock and 
Repair Corp., $28 U. S. 275. Mr. Jus- 
tice BurTON says that, if a veteran 
was entitled to a higher rating be- 
cause of seniority upon his reém- 
ployment, the Act does not deprive 
him of that rating merely because 
of the expiration of his first year 
of reémployment, and that it does 
not establish a one-year statute ol 
limitations upon the assertion of his 
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initial rights. 

Mr. Justice JACKSON concurred in 
the result. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the cases. 

The cases were argued by Morton 
Lipten for the petitioners, and by 
C. §. Landrum, Cornelius J. Petz- 
hold and Richard R. Lyman for the 
railroads. 


UNITED STATES 

Federal Tort Claims Act Does Not Ap- 
ply to Claims Arising on Military Bases 
Leased by the United States from 
Britain 
® United States v. Spelar, 338 U. S. 
217, 94 L. ed. Adv. Ops. 15, 70 S. Ct. 
10, 18 U. S. Law Week 4012. (No. 
42, decided November 7, 1949.) 

Spelar, an employee of American 
Overseas Airlines, was killed in an 
airplane crash at Harmon Field, 
Newfoundland, an airbase leased for 
ninety-nine years by Great Britain to 
the United States. The administra- 
trix brought this action against the 
United States under the Federal Tort 
Claims Act, alleging that the acci- 
dent was the result of negligent op- 
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eration of Harmon Field. The Dis 
trict Court held that the claim was 
one “arising in a foreign country”, 
and dismissed. The Court of Ap- 
peals for the Second Circuit reversed, 
relying upon Vermilya-Brown v. 
United States, 335 U.S. 377 (1948), 
see 35 A.B.A.J. 60, January, 1949, 
where the Supreme Court held that 
the Fair Labor Standards Act ap- 
plied to such leased military bases. 


Mr. Justice Reep delivered the 
opinion of the Supreme Court re- 
versing. The Court of Appals erred 
in its interpretation of the Vermilya- 
Brown case, he says, for there it was 
said that the arrangements under 
which the leased bases were acquired 
Great Britain “did not and 
were not intended to transfer sover- 
eignty”. The history of the Federal 
Tort Claims Act in Congress indi- 
cates that it was unwilling to sub- 
ject the United States to liabilities 
depending upon the laws of a foreign 
power, he observes, whereas the Fair 
Labor Standards Act, under consid- 
eration in Vermilya-Brown, has a 


from 


different legislative record and uses 
different language. 





Mr. Justice FRANKFURTER wrote a 
concurring opinion in which he says 
that he agrees that the Tort Claims 
Act is inapplicable at the Newfound 
land base, but that to rest the deci 
sion upon a distinction between the 
words “foreign countries” and “pos- 
sessions” does not “recognize the 
scope of supple words that are the 
raw materials of legislation and ad- 
judication and is unmindful of those 
considerations of policy which under- 
lie . . . seeming variant decisions.” 
The considerations which led him to 
dissent in Vermilya-Brown, he ex- 
plains, lead him to concur in the con 
struction of the act here. 

Mr. Justice JACKSON wrote a con- 
curring opinion, that he 
thinks that this case is inconsistent 
with the Vermilya-Brown decision 
and that he would reach the result 
in this case by a retreat from the 
doctrine of the latter case. 

Mr. Justice Doucias took no part 
in the consideration or decision ol 
the case. 

The case was argued by Samuel D. 
Slade for the United States, and by 
Arnold B. Elkind for Spelar. 


saying 
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LONDON LETTER 


H. A. C. Sturgess * Librarian and Keeper of the Records, Middle Temple 


#® On September 22, 23 and 24, 1949, 
in the small scattered West Suffolk 
village of Groton, the three-hun- 
dredth anniversary of the death of 
John Winthrop was commemorated. 
Winthrop was born on January 12, 
1587-8 at Edwardstowne in Suffolk 
and brought up in the life and en- 
vironment of a country manor house. 
His definitely religious convictions 
led him to contemplate taking Holy 
Orders, but he was persuaded by his 
father to turn to the law, was ad- 
mitted as a student of the Inner Tem- 
ple in November, 1628, and took a 
more active part in his duties as a 
justice of the peace and lord of Gro 
ton Manor. In 1630 the great Puri- 
tan emigration to America began, 
and in March of that year, with a 
Royal Charter in their hands, these 
Englishmen who had pledged them- 
selves to “inhabit and continue in 
New England, provided that the 
whole government, together with the 
patent for the plantation, be first by 
an order of Court legally transferred 
and established, to remain with us 
and others which shall inhabit upon 
the said plantation” set out in their 
small ships to found what was in 
reality an independent American Re- 
public. John Winthrop became the 
first Governor of the Massachusetts 
Company in America and, by reason 
of his administrative ability and wise 
policy he reorganized the scattered 


and dispirited early settlement which 


he found there, and lived to see Bos- 
ton become a thriving and prosper- 
ous capital, and the State of Massa 
chusetts extend over a wide territory. 

Among those present at Groton to 
do honour to the memory of Win- 
throp were Professor A. Newell, of 
the Winant Lecturer’s Fellowship; 
Dr. Robert C. Dexter, Chairman of 
the U.N.A. World Executive; the 
Rev. G. L. Blackman of Harvard 
University; and Mr. Elisha C. Mow- 


ry, President of the Providence, 
Rhode Island, Branch of the English 
Speaking Union. Mrs. Helena Nor- 
manton, who represented the legal 
profession, in speaking of John Win- 
throp, said “we must not forget the 
great work he did in taking with him 
the common law, which forms the 
basis of American justice today”. 


Speeding Litigation 


Che Committee on Supreme Court 
Practice and Procedure, which 
appointed on April 22, 1947, has 
recently published an Interim Re- 
port. The Committee was appointed 
to (1) enquire into the present prac- 
tice and procedure of the Supreme 
Court (excluding the practice and 
procedure in actions for the infringe- 


was 


ment of patents and under the Pat- 
ents and Designs Acts, 1907 to 1946, 
and in matrimonial proceedings in 
the Probate, Divorce and Admiralty 
Division of the High Court, but in- 
cluding the practice and procedure 
on appeals from that Division) , and 
what 


practice and procedure should now 


to consider reforms of such 
be introduced for the purpose of re- 
ducing the cost of litigation and 
securing greater efficiency and expe- 
dition in the despatch of business; 
(2) to consider the Reports made by 
the Hanworth Commission on the 
Business of the Courts and the Royal 
Commission on the Despatch of Busi- 
ness at Common Law, 1934-36, and 
to make recommendations generally 
on the proposals contained in those 
reports; (3) to consider, for the pur- 
poses aforesaid, whether any, and if 
so what, modifications should now 
be made in the present rights of ap- 
peal to, from or within the supreme 
court, other than appeals in matri- 
monial proceedings from courts of 
summary jurisdiction; and (4) to 
consider what appropriate machinery 
might be evolved to enable cases in- 





volving points of law of exceptional 
public interest, to be determined 
wholly or partly at the public ex- 
pense. 


The committee considered sug- 
gestions for the fixing of dates for 
hearing cases, and came to the con- 
clusion that although a system of 
fixed dates is at present impracticable 
at Assizes, that such a system is prac- 
ticable and ought to be instituted for 
all witness actions in the King’s 
Bench Division, both jury and non- 
jury, but not for particular judges. 
The fixing of dates, it is suggested, 
should be undertaken by a master 
to be known as the Master in Charge 
of the Lists. The master should certi- 
fy the probable length of each case 
on the summons for directions and 
should fix the time within which the 
case should be entered for trial. 
There should be a speedy trials list 
for cases which a judge or master has 
certified ought for some special rea- 
son to have an early date for trial. 
It is also advised that where counsel 
is briefed in a case in a lower court 
which is fixed for hearing on the 
same day as he is due to appear in the 
House of Lords, he should return his 
brief in the lower court unless this 
would cause manifest injustice to 
the litigant, in which case he should 
his brief in the House of 
Lords, or obtain permission from the 


return 


House of Lords for his temporary 
absence. The committee is of opin- 
ion that a general system of “fixed 
dates” for trials would achieve a sub- 
stantial saving of costs, but it would 
involve an appreciable waste of 
judicial time. It is, however, gener- 
ally admitted that it would be prefer- 
able, in the public interest, to have 
some wastage of judges’ time rather 
than to continue to waste the time 
of litigants, lawyers, witnesses and 
others. 


Much evidence was taken on the 
length of vacations and hours of 
work done by the judges. The Long 
Vacation has been ten weeks and the 
Christmas vacation three weeks. It is 
noted that the historical reason for 
the length of the Long Vacation was 
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London Letter 


to allow for the gathering of the har 
vest. The bar council were in favour 
of reducing the Long Vacation to 
seven weeks and retaining the Christ- 
mas vacation as at present; but the 
general view of those who gave evi- 
dence was that the Long Vacation 
should be reduced to eight weeks, 
namely from the beginning of Au- 
gust, as now, until the last week in 
September, and that the Christmas 
vacation should be shortened by one 
week. This was the recommendation 
made by the committee. A good deal 
of thought was also given to the 
question of hours of work, and it was 


Frederick H. Stinchfield 
(Continued from page 195) 


Wheeler’s. writing which begins: 
“No change in S. C. No proctor. 
No roving judge.” It ends as a com- 
mentary upon “the nine old men”; 
“New judges on basis of need, not 
age.”” The other is an expression of 
the position of the Senate Judicial 
Committee signed by the several 
which the 


paragraph: “We recommend the re 


senators recites in first’ 
jection of this bill as a_ needless, 
futile, and utterly dangerous aban- 
donment of constitutional principle.” 
The report concludes, “It is a meas 
ure which should be so emphatically 
rejected that its parallel will never 
again be presented to the free repre- 
sentatives of the free people of 
America.” 

Born in Danforth, Maine, in 1881, 
Mr. Stinchfield was graduated from 
College, subsequently 
spent a year teaching in the Philip 
pines. He then attended Harvard 


Bates and 


Law School, being graduated from 
that institution in 1905. He practiced 
in New York City for four years, but 
being urged by a fellow classmate, 
he moved to Minneapolis. In 1918 
he organized the firm of Jamison, 
Stinchfield and Mackall, predecessor 
to the present firm of Stinchfield, 
Mackall, Crounse and Moore, of 
which at the time of his death he 
the senior partner. For forty 
years he was regarded as one of the 


was 
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agreed that the present hours, 10:30 
A.M. till 4 P.M. were unjustifiably 
short. An 
hours for sitting, which should be 
from 10:30 a.m. to ] P.M. and from 
2 p.m. to 4:30 P.M. was recommended. 


increase of the normal 


It was pointed out that the position 
on circuit is entirely different, owing 
to the great amount of business to be 
transacted, and that the judges fre- 
quently sat till 6 or 7 P.M. or even 
later. This, it was considered, was an 
obvious defect in the fair administra- 
tion of justice as witnesses might go 


into the box tired and jurymen 


might also be tired and inattentive. 


outstanding lawyers of the North- 
west. 


He was commissioned a major in 
the Judge Advocate’s Department in 
World War I. He was a charter mem- 
ber of the American Law Institute, 
a member of the National Economy 
League and a member of the Ameri- 
can Historical Society. He served 
as president of the Hennepin County 
Bar Association in 1923, and of the 
Minnesota State Bar Association in 
1927. His ability was recognized by 
the conferring upon him of several 
honorary degrees. 

He 
had a keen, penetrating mind and a 
the 
which made him an adversary re- 


He was a great trial lawyer. 


profound knowledge of law, 
spected and feared. No lawyer ever 
twice made the mistake of assuming 
that because Mr. Stinchfield’s stature 
was a bit below that of the average 
man it was indicative of his mental 
acumen, or made him any less an 
opponent. His deep reverence for the 
law and his respect for judicial posi- 
tion—nat necessarily for the men who 
occupied it—did not deter him from 
taking sharp issue with any court if 
he thought the court was wrong. 
When a decision was a departure 
from what he deemed to be the basic 
law of the land or from the princi- 
ples of justice which had been estab- 
lished as fundamental, he expressed 
himself unmistakably. 


He was a prolific reader, especially 





It was therefore recommended that 
the Court should not normally sit 
after 5 p.M. The proposals for length 
ening London hours and shortening 
vacations were dependent upon the 
provision of more judges and it was 
suggested that the appointment of 
four additional judges should be 
authorized by Parliament. This 
would naturally entail the provision 
of more courts and an increase in 
staff, and it was recommended that 
plans for the construction of four 
additional courts at the Royal Courts 
of Justice should be immediately 
undertaken. 


in the last few years of his life when 
he was under restraint as to his cus- 
tomary out-of-door activities. But he 
was not the kind of reader who be 
longs to book clubs. He read what 
he wanted to, not what someone 
thought might be good for him. 
There are some who will remem- 
ber Hal Stinchfield for the geniality 
of his companionship, some for his 
infectious laughter, and others for 
his ability to look at one with an 
extraordinary directness. But every 
one will remember his unusual voice, 
completely controlled, kindly and 
the occasion 


understanding when 


demanded, stern, penetrating and 
overpowering when necessity arose. 
It was commanding, yet persuasive, 
with a musical quality never to be 
forgotten. 

Above all, he was an individualist. 
No He re 


sented any interference with man’s 


one was ever more so. 
basic individual rights, and partic 
ularly the government’s invasion of 
such personal rights. He feared for 
this nation the trend of the decisions 
of our highest courts made in the 
past few years. He saw in the new 
political and legal philosophy an 
undermining and weakening of the 
principles upon which this nation 
had been established. With his death 
we lost not only a brilliant lawyer, 
but a strong opponent of centraliza- 
tion of power in the Federal Govern- 
ment, and a great advocate of consti- 
tutional government. 
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Aviation air space despite 
CAA's ruling that water tower near 
airport constituted aeronautical haz- 
ard, airport's injunction suit is barred 
for failure to object to proposed con- 
struction of tower or subsequently to 
undertake certiorari proceedings, and 
for inability to prove irreparable dam- 
age. 


® Roosevelt Field, Inc., et al. v. 
Town of North Hempstead et al., 
USD.) £E.B: 
1950, Byers, J. 


Plaintiff, the operator of an air- 


N.Y., January 11, 


port, on behalf of itself and users, 
and certain users, on their own be- 
half, sought to enjoin the continued 
operation by defendants of a water- 
supply tower on a site in the vicinity 
of the airport. It was alleged that 
the water tower constituted an aero- 
nautical hazard in violation of CAA 
regulations, and that there had been 
a “taking” by defendants of property 
in the public domain through which 
plaintiffs had “freedom of transit”. 
lt appeared from the evidence that 
defendant water district commis 
sioners and town board had erected 
the water tower in accordance with 
applicable legal requirements. 

The Court ruled that, despite a 
CAA ruling that the tower was an 
aeronautical hazard, plaintiff's in 
junction suit was barred by its failure 
to file timely objections to the erec- 
tion of the tower or subsequently to 
undertake 


certiorari proceedings 


after the plans were approved and 


EDITOR'S NOTE: The omission of a cita- 
tion to the United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean that 
the subject matter has not been digested 
or reported in those publications. 


adopted, and by its inability to prove 
that it suffered irreparable damage 
caused by the presence of the tower. 
With regard to plaintiff's analogy 
between the sovereignty of the Fed 
eral Government in the air space 
above the United States and that 
over navigable waters, the Court, 
conceding the parallel, pointed out 
that, while Congress had prohibited 
the erection of certain structures in 
navigable waters, it had not done so 
in the air space. Rejecting plaintiff's 
plea that its property had been 
“taken”, the Court maintained that 
plaintiff had no property in the air 
space lying above the lots containing 
the tower and water supply system, 
nor had it demonstrated that it o1 
its users had suffered an impairment 
of their “freedom of transit” in o1 
through the turning and maneuver 
ing zone used by aircraft operating in 
or out of the air field. The Court 
observed that, although the “‘turn- 
ing zone’’ was considered from the 
aviator’s standpoint to be part of 
the airport, the law had not so de- 
creed. “It is a space in the air, not 
lying above an airport, but adjacent 
to that which does, in which super- 
vision for the purpose of ordered 
navigation is vested by law in the 
CAA, but that supervision is by no 
means synonymous with appropria 
tion; it has for its objective an intelli- 
gent integration of navigation on the 
part of air craft, in their relations 
one to another.” 


. CAB 
need not suspend or revoke irregular 
air carrier's letter of registration as 
condition precedent to obtaining in- 
junction restraining carrier from en- 
gaging in unauthorized regular air 
service in violation of § 401(a) of 
Civil Aeronautics Act. 


Aviation . . . irregular carriers . . 


® CAB and The Administrator of 
Civil Aeronautics v. Modern Air 
Transport, Inc., C.A. 2d, January 6, 
1950, Clark, C.]. 

Defendant, an irregular air carrier, 
appealed on jurisdictional grounds 
from a District Court order granting 
the CAB a preliminary injunction 
restraining defendant from engaging 
in unauthorized regular air service 
in violation of § 401 (a) of the Civil 
\eronautics Act of 1938, which au- 
thorizes regular air service only upon 
the issuance of a certificate of public 
convenience and necessity. It was not 
disputed that the flights of defend- 
ant’s aircraft exceeded in frequency 
and regularity those authorized by 
its registration as an irregular ait 
carrier under § 292.1 of the Board’s 
Economic Regulations, which ex- 
empts carriers so registered from the 
prohibition of § 401 (a) against en- 
gaging in air transportation without a 
certificate of convenience and neces- 
sity. The injunction was granted un 
1007 (a) 
jurisdiction to the district courts to 
enjoin violation of § 401 (a). Invok 


der § of the Act giving 


ing the doctrine of “primary admin 
istrative jurisdiction’, the carrie 
contended that so long as its letter 
of registration as an irregular air 
carrier had not been suspended its 
exemption from § 401 (a) was ab- 
solute and complete, and that the 
court had no jurisdiction to enjoin 
its unauthorized regular service un- 
til the Board had first suspended on 
revoked its letter of registration. The 
order granting the injunction was 
affirmed. 

In upholding the District Court's 
jurisdiction of the suit, the Court 
ruled that it was not necessary that 
the Board suspend or revoke an ir- 
regular air carrier’s letter of regis- 
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tration as a condition precedent to 
obtaining an injunction curtailing 
the carrier's unauthorized regular 
service. “A re-reference to the Board 
to decide whether it was correct in 
seeking an injunction under the stat- 
ute,” the Court stated, “can be only 
a delaying formalism peculiarly un- 
desirable in the application of the 
vital controls needed for aircraft.” 
Since defendant carrier had been 
offering regular service it was no 
longer considered to be an irregular 
air carrier entitled to the exemption 
under § 292.1, but was deemed to be 
subject automatically to § 401 (a) 
of the Act. The Court maintained 
that the doctrine of primary admin- 
istrative jurisdiction, under which 
the courts will not determine a ques- 
tion within the jurisdiction of an 
administrative tribunal prior to the 
decision of the tribunal where the 
question demands the exercise of 
administrative discretion requiring 
the special knowledge and experi- 
ence of such tribunal, was inapplic- 
able in the instant case since the 
issue was one of the violation, rather 
than the reasonableness, of an ad- 
ministrative regulation. 


Evidence . . . witnesses . . . psychiatric 
testimony held admissible in federal 
criminal proceeding to impeach gov- 
ernment witness whose credibility was 
a major issue. 


® U.S. v. Hiss, U.S.D.C., $.D.N.Y., 
January 4, 1950, Goddard, D.]. 

In a memorandum opinion, the 
Court ruled that psychiatric testi- 
mony was admissible in a federal 
criminal proceeding to impeach the 
testimony of a government witness 
whose credibility was a major issue 
and upon whose testimony the out- 
come of the trial largely depended. 
The existence of insanity or mental 
derangement was deemed admissible 
for the purpose of discrediting a wit- 
ness, such evidence of insanity being 
not merely for the judge on the 
preliminary question of competency 
but going to the jury to affect cred- 
ibility. It was noted that there were 
no federal cases dealing with the 
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“comparatively modern innovation” 
of using psychiatric testimony to im- 
peach the credibility of a witness, 
although there were some state cases 
in which such testimony had been 
held admissible or which indicated 
that it would have been admissible 
if the question had been presented. 
Reference was made to 3 Wigmore 
on Evidence and the American Law 
Institute’s Model Code of Evidence 
as advocating the admission of psy- 
chiatric testimony. 


Evidence .. . self-incrimination . . . ad- 
mission in evidence of chemical analy- 
sis of blood taken from accused reck- 
less driver without force and before 
arrest, but at a time when accused was 
not shown to have been capable of 
consent, did not violate New Hamp- 
shire constitutional prohibition against 
self-incrimination, 


® State v. Sturtevant, N.H. Supreme 
Ct., January 3, 1950, Duncan, J. 
On appeal from a conviction for 
reckless driving resulting in death, 
the Court held, inter alia, that the 
admission in evidence of a chemical 
analysis of blood taken from the 
accused driver without force and be- 
fore arrest, but at a time when the 
accused was not shown to have been 
capable of consent, did not violate 
the New Hampshire constitutional 
prohibition against — self-incrimina- 
tion. Noting the lack of agreement 
among the authorities this 
issue, the Court ruled that the priv- 
ilege against self-incrimination per 
tained to testimonial compulsion 
only and was inapplicable to cases 
such as this where the evidence was 
real rather than testimonial. The 
Court pointed out that there was 
involved 


upon 


no “assertion” here, as 
would be the case in the confession 
of a crime, and hence inducement 
by “threat, promise, fear or hope” 
could not affect the analysis to which 
the objection related. In distinguish- 
ing such cases as State v. Weltha, 
228 Ia. 519, where comparable evi- 
dence was held inadmissible because 
of constitutional provisions against 
unreasonable search and seizure, the 


Court pointed out that no objection 
was made in the instant case based 
upon the provisions of the Fourth 
Amendment to the Federal Consti 
tution; moreover, the federal rule, 
by which evidence secured through 
an illegal search and seizure is ex- 
cluded (Weeks v. United States, 232 
U. S. 383), was not deemed binding 
upon the states. The doctrine of the 
Weeks case, it was stated, had not 
been adopted in New Hampshire 
either before or since its announce 
ment. 


Government Contracts . . . bankruptcy 
. . . procedure prescribed by Contract 
Settlement Act of 1944 for recovery by 
contractor of compensation for termi- 
nation of war contract is exclusive .. . 
contractor's trustee in bankruptcy has 
no interest in amounts that Govern- 
ment undertakes to pay direct to sub- 
contractor pursuant to option in con- 
tract since subcontractor is third party 
beneficiary. 


® Daniel Hamm Drayage Company 
v. Willson, Trustee, C.A. 8th, De- 
cember 30, 1949, Gardner, C.J]. 
The bankrupt, Laister-Kauffmann 
Aircraft Corporation, was holder of 
a contract with the United States 
for the production of 100 cargo 
gliders for the sum of $14,068,377.50. 
This contract was terminated for the 
convenience of the Government pur- 
suant to one of its express terms. 
The trustee in bankruptcy agreed 
with the United States, subject to 
approval of the bankruptcy court, 
for a settlement of the bankrupt’s 
termination claim for $3,685,000. By 
the terms of the settlement the Gov- 
ernment promised and undertook to 
make payment of the claims of sub- 
contractors direct to the claimants. 
In the District Court two objec 
tions were made to the approval ol 
the contract: (1) that the settlement 
was not in the best interests of the 
estate since the amount payable by 
the Government was inadequate, and 
(2) that the trustee was not warranted 
in permitting direct payment to the 
subcontractors but should have in 
sisted that the amounts payable be 
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turned over to him as assets of the 
estate. The District Court overruled 
both these objections and approved 
the contract. On appeal, the Court 
of Appeals affirmed. 

In refusing to upset the deter- 
mination of the propriety of the 
settlement, the Court agreed with the 
trial court that the only alternative 
to the acceptance of the settlement 
was the exclusive procedure pre- 
scribed by the Contract Settlement 
Act for review of the contracting 
agency’s determination of the amount 
due under a terminated war con- 
tract. The expense and uncertainty 
of such a proceeding had influenced 
the District Court in approval of 
the settlement and the Court de 
clared that it could not say that the 
lower court had abused its judicial 
discretion but that, on the contrary, 
it was disposed to the view that the 
discretion had been wisely exercised. 

It was objected on appeal that the 
order violated the provisions of the 
Bankruptcy Act in that the trustee 
had consented that the subcontrac- 
tors might be paid directly by the 
Government. In rejecting this con- 
tention the Court pointed out that, 
pursuant to §§ 7(b) and (d) of the 
Contract Settlement Act of 1944 
[41 USC 107 (b), (d)] and express 
provisions of the contract, the Gov- 
ernment was permitted to make 
direct settlement with subcontractors 
under terminated contracts, that the 

had 
to do so and that 
the 
and the prime contractor with respect 


and 
the 
Government 


Government promised 
undertaken 
contract between 
to the claims of subcontractors was a 
contract for the benefit of the sub- 
contractors under which they were 
third party beneficiaries. Under such 
circumstances it was held that the 
prime contractor had acquired no 
right to receive the money due them 
and hence that it had become no part 
of the bankrupt estate. Since the 
subcontractors’ termination claims 
were not part of the assets of the 
bankrupt estate it was said that the 
Bankruptcy Act did not limit the 
right of the Government to pay the 
subcontractors directly. The nature 
of this right was expressed by saying, 


“The government by contract had 
the option at its discretion to assume 
privity of liability by 
rectly.” 


paying di- 


Libel and Slander 


words .. 


actionable 
. publication to church mem- 
bership of heresy charge against 
clergyman is not actionable without 
proof of special damage. 


Runnels, Mo. Su 
preme Ct., 2d Division, December 
12, 1949, per curiam. 


® Creekmore v. 


Plaintiff, an ordained Baptist min 
ister, appealed from the judgment 
libel and 
slander, in which he alleged that a 


dismissing his action for 


publication to the church member- 
ship by the deacons, clerk and pastor 
of the church charging plaintiff with 
heresy was damaging to him in his 
capacity, character and profession of 
a clergyman and libelous per se. 
The Court affirmed the judgment 
and ruled that the general charge 
of “heresy” against a clergyman in 
a church disciplinary proceeding was 
not actionable without proof of spe- 
cial damage. Pointing out that all 
disparaging language which brings 
a clergyman into disrepute or which 
merely imputes that he has done 
something “wrong” is not actionable 
without proof of special damage, the 
that 
per se the language must “impute 


Court stated to be actionable 
a lack of integrity or misconduct im 
porting a moral or mental unfitness 
in him to discharge his duties as a 
clergyman.” The Court did not agree 
that the special character and dig 
nity of a clergyman’s office enhanced 
his right to protection from deroga- 
tory imputations of language or war- 
ranted a special rule applicable only 
to clergymen and not to other pro- 
fessions. It was conceded that in 
some connotations a charge of heresy, 
“if its suggestive significance is ex- 
plicitly set forth”, would be injuri- 
ous to a clergyman in his professional 
character, but the Court maintained 
that “in the present [connotation] 
it may not be said that the charge 


and publication of such a broad, 
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and of 
itself so defamatory as to necessarily 


nebulous abstraction is in 
injure” plaintiff in his profession. 
It was pointed out that heresy is no 
longer an offense against the state 
and as an offense against the church 
is not now regarded as necessarily 
“excluding from the fellowship of 
believers those who thus come under 
the ban of ecclesiastical censure or 
disapproval.” 


National Defense . . . Military Rene- 
gotiation Policy and Review Board... 
contracts and subcontracts exempted 
from renegotiation are specified. 


® Code of Federal Regulations, ‘Tit. 
32, Ch. IV, Subch. D, Pt. 423, § 423.- 
354 (15 Fed. Reg. 170). 


Publication was made in the Fed- 
eral Register of January 12, 1950, by 
the Military Renegotiation Policy 
and Review Board of the addition 
to Part 423 of a new § 423.354 setting 
forth the general classes or types of 
contracts and which 
have been exempted from renegotia- 


subcontracts 


tion. 


Contracts for the sale or rental of 
any interest in existing real estate, 
as well as contracts and subcontracts 
for the sale or exchange of tangible 
property used in the trade or busi- 
ness of the vendor, are exempt, 
when profits can be established when 
the price is established. Similarly ex- 
empt are contracts and subcontracts 
with public utilities for the delivery 
of electric power, the delivery of gas, 
the furnishing of water or steam or 
the removal of sewage, the furnish- 
ing of transportation by common 
carriers and for the service of trans- 
mitting messages by telephone, tele- 
graph, cable, or radio or furnishing 
other communication services, when 
made at published rates subject to 
public regulation or at rates that 


are no higher than such rates. 

The exemptions also apply to con- 
tracts calling for the performance of 
personal or professional services by 
an individual contractor, but do not 
apply to contracts where perform- 
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ance is contemplated by a firm or 
organization. In addition, the follow- 
ing classes of subcontracts are ex- 
empt: (1) the sale, furnishing or 
installation of machinery, equipment 
or materials used in the processing 
of an end product or of an article 
incorporated therein, provided that 
the subject matter of the contract 
does not become a part of the end 
product or any article incorporated 
therein; (2) the sale, furnishing or 
installation of machinery used in the 
processing of other machinery to be 
used in the processing of an end 
product or of an article incorporated 
therein; (3) the sale, furnishing or 
installation of component parts of or 
subassemblies for machinery equip- 
ment or materials included in (1) 
and (2); and (4) services performed 
in connection with the above sub- 
contracts. This exemption of sub- 
contracts does not apply where the 
purchaser of the machinery, equip- 
ment or materials has acquired them 
for the account of the Government. 


Patents . . . res judicata . . . reversal 
by the Court of Customs and Patent 
Appeais of Commissioner's ruling de- 
nying a patent application does not 
preclude second rejection of the ap- 
plication by the Patent Office on the 
basis of an additional 
the prior art not previously cited. 


reference to 


® Jeffrey Manufacturing Co. v. 
Aingsland, C.A., D.C., December 12, 
. 1949, Proctor, C.]. 

The question presented was 
whether, after the Court of Customs 
and Patent Appeals had reversed the 
rejection of a patent application, the 
Patent Office could still deny the 
application on the basis of a newly 
discovered reference to the prior art 
not previously cited. The instant 
Court, afhrming the judgment below 
dismissing appellant’s complaint 
which sought to compel issuance of 
the patent, ruled that the decision 
of the Court of Customs and Patent 
Appeals was not res judicata as to 
appellant’s right to letters patent, 
and that new grounds for rejection 


224 American Bar Association Journal 


of the application could properly 
be advanced upon return of the case 
to the Commissioner. 

Stating that it could find no con 
trolling case directly in point, the 
Court maintained that the decision 
of the Court of Customs and Patent 
\ppeals did not constitute a judg 
ment a mandate to 
issue the patent. Its decision in such 
a § 4914 (35 USC § 62) proceeding 
was regarded as simply an instruc- 


or opera te as 


tion to be followed by the Commis 
sioner regarding the particular points 
involved in the appeal. Res judicata 
was further considered inapplicable 
for the reason that protection of the 
“substantial” public interest in the 
granting of patents from harassment 
by unfounded claims of monopoly 
required that patent applications be 
refused where there was any “sub- 
stantial, reasonable ground” within 
the cognizance of the Commissioner 
why such patents should not issue. 


Public Utilities . . . transit radio music 

. installation and use of radios in 
public transportation vehicles deemed 
not inconsistent with public conveni- 


ence, comfort and safety. 


® In re Radio Reception in Busses 
and Street Cars of Capital Transit 
Co., Case No. 390, Public Utilities 
Commission of D.C., December 19, 
1949. 

The Commission, on its own mo 
tion, instituted an investigation to 
determine whether or not the instal 
lation and use of radio receivers on 
the the 


Capital Transit Company was con 


street cars and busses of 
sistent with public convenience, com- 
fort and safety. As of October 15, 
1949, there were 212 radio sets in 
stalled by Washington Transit Ra 
dio, Inc., without cost to the Capital 
Transit Company, the installation 
of some 1300 additional sets being 
contemplated. The brief on behalf 
of the Transit Company took the 
position that there was no lack of 
safety involved in such installation, 
that the majority of the 
riding public accepted, enjoyed and 
benefited by the programs, and that 


transit 


individual or small minority group 
objections based upon asserted rights 
under the First or Fifth Amendments 
were without merit and irrelevant to 
any issues in the proceeding arising 


out of the Commission's statutory 
powers. The interveners and indi 
viduals opposing the radios con- 


tended, inter alia, that the use of 
radio receivers in public vehicles de 
prived riders of freedom to listen 
or not to listen in violation of the 
First Amendment, deprived them of 
liberty without due process, took 
their private property for private use 
in violation of the Fifth Amend 
ment, would lead to thought control, 
impaired the health of the riders, 
threatened the safety of operation, 
and adversely affected a significant 
number of riders and operators. 
Setting forth its authority to di 
rect such changes in equipment 01 
condition of the public vehicles as 
were necessary to promote the public 
comfort, convenience or safety, the 
Commission ruled that the installa- 
tion and use of radios in street cars 
and busses was not an obstacle to 
safety of operation and did not 
impair the public comfort and con 
venience, but rather, it was stated, 
“through the creation of better will 
among passengers, it tends to im- 
prove the conditions under which 
the public ride.” Asserting that its 
decision was based on something 
“more tangible than impassioned 
pleas which reflect personal feel- 
ings,” the 
from the testimony presented that 


Commission concluded 
the objections to the radios were 
without sufficient basis. It cited a 
public opinion poll of passengers in 
October, 1949, in which 76.3 pei 
cent of those interviewed said they 
favored the radio, 13.9 per cent did 
not care one way or another, 6.6 per 
cent were not in favor of it, and 3.2 
per cent had no definite opinion. 

{After hearings before the New 
York Public Service Commission the 
New York Central Railroad Com 
pany voluntarily discontinued on 
December 21, 1949, the practice ol 
broadcasting music, information and 
“commercials” in the Grand Centra! 
Station, New York City.] 
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Radio Communication Federal 


Communications Act . . . religious or- 
ganization cannot maintain action in 
federal district court under Act for 
enforcement of contract with radio 


station for broadcasting of sermons. 


8 Massachusetts Universalist Con- 


vention v. Hildreth & Rogers Co., 


U.S.D.C., D. Mass., December 22, 
1949, Ford, ]. 
Plaintiff religious organization, 


seeking in the federal district court 
damages and enforcement of a con- 
tract entered into with defendant 
broadcasting station in which de- 
fendant agreed to furnish its broad 
casting facilities for a series of ser 
mons prepared by plaintiff, alleged 
that defendant refused to broadcast 
an Easter sermon, treating the Resur- 
rection as purely metaphorical and 
spiritual, on the ground that those 
views would be shocking to general 
public sensibility and hence that the 
broadcasting of it would be a vio- 
lation of defendant’s duty under the 
Federal Communications Act to op 
erate its station in the public inter- 
est. Plaintiff contended that, by vir- 
with a licensee 
required under the Act to broadcast 


tue of its contract 
in the public interest, it had a vested 
and judicially enforceable right, not- 
withstanding any contractual pro- 
visions for rejection of programs, to 
have its material broadcast except 
when the content of the broadcast 
was not in the public interest, and 
that it was for the court to decide 
whether or not the rejected program 
was in the public interest. Defendant 
moved to dismiss for lack of juris- 
and for failure to 


diction state a 


claim which relief could be 


granted. The Court found that it 


upon 


had jurisdiction over the action since 
it raised a question involving the 
interpretation of a federal law, but 
held that the complaint set forth 
no claim under the Federal Consti 
tution or the Communications Act 
upon which relief could be granted. 

In rejecting plaintiff's interpreta 
tion of the Communications Act, the 
Court maintained that the Act’s en 
forcement and the development of 


the concept of “public interest” were 


entrusted primarily to the Federal 
Communications and 


that the only function of the courts 


Commission, 


in enforcing the Act was the exercise 
of the right to enforce or review 
orders of the Commission under §§ 
401 and 402. 


was stated, would limit 


To hold otherwise, it 
the Com- 
mission's freedom of action and thus 
defeat the successful operation of 
Deter- 
mination of what was in the public 


administrative enforcement. 
interest was said to involve the ques- 
tion whether the “allocation of the 
available facilities at any given time 
and under any given circumstances 
is more conducive to the public in 
terest than some other possible al 
location.” It was emphasized that 
the mere fact that one party to a 
broadcasting contract was a licensee 
under the Act did not give the othe 
contracting party ‘‘any greater rights 
than those which the law ordinarily 


gives to parties to a contract.” 


Radio Communication . . . licenses . . . 
FCC may deny 


license to newspaper company where 


radio broadcasting 


its business practices in advertising 
and news dissemination are found to 
be monopolistic in character. 


® Mansfield Journal Co. v. 
C.A., D.C., January 23, 
ington, C.]. 


FCC, 
1950, Wash 


Appellant newspaper company ap 
pealed from a decision of the FCC 
denying the company’s applications 
for licenses to construct FM and AM 
radio stations in Mansfield, Ohio, on 
the ground that the granting of the 
licenses would be inconsistent with 
the public interest in view of appel 
lant’s monopolistic business practices 
in advertising and news dissemina- 
The that 
the Mansfield Journal had used its 


tion. Commission found 
position as the sole newspaper in the 
community to coerce its advertisers 
to enter into exclusive advertising 
contracts with it and to refrain from 
advertising on the local radio sta- 
tion, the only other news medium 
in the The 
declined to publish the radio sta 
failed to 


town. newspaper also 


tion’s program log and 
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print any comments about the sta- 
tion unless unfavorable. The Com- 
the news- 


paper’s actions were intended to 


mission concluded that 
suppress competition and to secure 
a monopoly of mass advertising and 
news dissemination, and that such 
practices were likely to continue and 
be reénforced by the acquisition of 
a radio station. Appellant contended, 
inter alia, that the consideration of 
its competitive activities as a news- 
paper was beyond the Commission's 
jurisdiction, that the administrative 
action constituted an ultra vires at- 
tempt to enforce the antitrust laws, 
that the Commission's determination 
was equivalent to adjudicating ap- 
pellant guilty of a crime without 
trial by jury in violation of the Sixth 
Amendment, and that the denial of 
a license to appellant constituted an 
invasion of the freedom of the press 
in violation of the First Amend- 
ment. 

Afhrming the decision of the FCC, 
the Court held that it was fully 
within the Commission’s jurisdiction 
to inquire into appellant's alleged 
monopolistic business practi¢es and 
to deny the licenses upon its finding 
that such practices had in fact taken 
place and were likely to carry ove 
into the operation of the radio sta- 
tion. The Court ruled that it was 
contrary to the “public convenience, 
interest and necessity” to grant a 
license to a newspaper which had 
attempted to suppress competition 
in advertising and news dissemina- 
tion. Rejecting appellant's conten- 
that the 
mination amounted to enforcement 
of the the Court 
stated that, whether or not the news- 


tion Commission's deter- 


antitrust laws, 
paper’s competitive practices were 
legal or illegal under the antitrust 
laws, the Commission was not pre- 
cluded from taking such practices 
into consideration in evaluating ap- 
pellant’s ability to serve the public. 
The Court cited Mr. Justice Frank 
furter’s statement in National Broad- 
casting Co. v. United States, 319 U.S. 
190, that there was nothing in the 
Federal Communications Act deny- 
ing to the Commission the power 
“to refuse a license to a station not 
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operating in the ‘public interest’, 
merely because its misconduct hap- 
pened to be an unconvicted violation 
of the antitrust laws’”’. 

The Court further maintained 
that the Commission's findings did 
not amount to a conviction of a 


crime without a trial, since their 
sole purpose was merely to determine 
appellant’s qualifications to become 
a licensee. Nor was the withholding 
of a license deemed a penalty when 
there was sound basis for finding the 
applicant unfit. Pointing out that 
the Commission did not attempt to 
censor the newspaper’s editorial pol- 
icy, the Court stated that the FCC 
was not precluded by the First 
Amendment from considering appel- 
lant’s competitive practices in the 
light of the general public interest. 


United States . . . false claims . . . in- 
former's false claims suit under 31 
USC § 231 alleging knowledge of and 
participation in fraud by government 
officials is not precluded by provision 
barring such suits where based on evi- 
dence or information in possession of 
United States or any agency, officer 
or employee thereof. 


® U.S. v. Rippetoe et al., C.A. 4th, 
December 30, 1949, Parker, C.J. 

In an informer’s suit instituted 
under 31 USC §§ 231 and 232 to 
recover on account of alleged fraud 
in the presentation of a claim against 
the United States, it was alleged that 
there was corruption on the part 
of government officials dealing with 
the claim. Summary judgment was 
granted for defendant on the ground 
that the court lacked jurisdiction to 
entertain the suit by reason of the 
statutory provision barring “any such 
suit” whenever it is made to appear 
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that the suit was based upon evi- 
dence or information in the posses- 
sion of the United States or any 
agency, ofhcer or employee thereof, 
at the time the suit was brought. ‘The 
ruling was held erroneous on appeal. 

The Court held that knowledge 
on the part of government officials 
who were implicated in the fraud 
did not preclude a false claims suit 
by the informer, since such a suit 
was not deemed to be based upon 
“evidence or information in the pos- 
session of the United States” within 
the meaning of the provision barring 
actions based on such evidence. The 
Court considered it “hardly likely” 
that Congress intended to forbid in- 
formers’ suits under these circum- 
and maintained that the 
history of the provision showed that 
its purpose was “not to bar bona 
fide suits by informers merely be- 
cause corrupt officials of the govern- 
ment might have participated in the 
fraud or refused to prosecute it, but 
to prevent the bringing of parasitical 
actions by those who sought to profit 
from governmental investigations or 
prosecutions by using the evidence 
which these had developed.” Any 
other construction, it was stated, 
“would in large measure emasculate 
the statute and deprive the public 
of its benefit in cases where it is 
most needed.” 


Stances, 


Further Proceedings in Cases 
Reported in this Division. 
® The following action has been 
taken in the United States Supreme 
Court: 

CerTioRARt Deniep, January 9, 
1950: State of Maryland v. Baltimore 
Radio Show, Inc.—Constitutional 


Law (35 A.B.A.J. 330, 679; April, 
August, 1949). 

JURISDICTION POSTPONED, January 
16, 1950: Colonial Airlines, Inc. vy. 
Adams et al.—Aviation (36 A.B.A.]. 
56; January, 1950). 


® The following action has been 
taken by the United States Court of 
Appeals for the Fourth Circuit: 

AFFIRMED, December 19, 1949: 
Jefferson v. U.S.—United States (34 
\.B.A.]. 607; July, 1948). 


# The following action has been 
taken by the New York Court of 
Appeals: 

AFFIRMED, 1949: 
Chamberlain et al. v. Feldman et al. 
—Literary Property (35 A.B.A.J. 234; 
March, 1949) . 


December 29, 


" The following action has been 
taken by the New Jersey Supreme 
Court: 

AFFIRMED, January 9, 1950: Imbrie 
et al. v. Marsh et al.—Public Officers 
(35 A.B.A.J. 1021; December, 1949). 


® The United States District Court 
for the Eastern District of New York, 
on January 11, 1950, awarded judg: 
ment on the merits to defendants 
(see supra, page 221): Roosevell 
Field, Inc., et al. v. Town of North 
Hempstead et al.—Aviation (35 A.B.- 
A.J. 675; August, 1949). 


*" The United States Court of Ap- 
peals for the Seventh Circuit, on 
December 19, 1949, affirmed the Dis- 
trict Court in denying damages for 
employer's failure to restore veteran 
although such failure had been de- 
clared unlawful in the earlier deci- 
sion of Court of Appeals reviewed in 
A.B.A.].: Levine v. Berman—Vete 
ans (33 A.B.A.J. 726, 1223; July, 
December 1947) . 
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Economic GEOGRAPHY OF 
THE U:.S.S.R. Edited by S. S. Balzak, 
V. F. Vasyutin and Ya. G. Feigin. 
{merican edition edited by Chaun- 
cey D. Harris. Translated by Robert 
M. Hankin and Olga Adler Titel- 
baum. Preface by John A. Morrison. 
New York: The Macmillan Com- 
pany. $10. Pages 620. 


History OF THE NATIONAL 
ECONOMY OF RUSSIA TO THE 
1917 REVOLUTION. By Peter I. 
Lyashchenko. Translated by L. M. 
Herman. Introduction by Calvin B. 
Hoover. New York: The Macmillan 
Company. $13. Pages 880. 


In the light of President Truman's 
announcement on September 23, 
1949, to the effect that, “We have 
evidence that within recent weeks 
an atomic explosion occurred in the 
U.S.S.R.”, these two books assume 
added significance. 

In all probability, Soviet Russia’s 
atomic piles are situated somewhere 
in the Kirghiz and the Tadjik Re- 
publics, near the sources of the raw 
materials, particularly the deposits 
of uranium. The geographic contig- 
uity of the newly established indus- 
trial centers in Soviet Central Asia 
to the sources of uranium is not ac- 
cidental. Strategically, Kirghizia and 
Tadjikistan are invulnerable. These 
areas appear to be well protected 
from invasion by land or attack from 
the air by the impassable peaks and 
glaciers of the Tyan-Shan and Pamir- 
Alay mountains. Symbolically, two 
peaks guard the entrance to non- 
Soviet Asia: Lenin Peak (7127 me- 
ters, nearly 24,000 feet high) and 


Lawyers 





Stalin Peak 
25,000 feet). 

Equally invulnerable is the area 
in Soviet South Asia, between Alma 
Ata and Sinkiang (Chinese Turkes- 
tan), which is ideally situated for 


(7495 meters, nearly 


experimentation with atomic explo- 
sions. 

On previous occasions! I have 
called attention to the accelerated 
industrialization of Soviet South and 
Central Asia. Shortly after the Stalin 
regime entrenched itself in power, 
the consummation of the first Five- 
Year Plan (announced in October, 
1928) was accelerated to an unheard 
of tempo. At that time two major 
long-range programs, among other 
things, were undertaken by the Sov- 
iet Government: one, the integra- 
tion of military, political, and social 
activities in the Far East, particularly 
in China, and more specifically in 
Sinkiang; two, comprehensive geo- 
logical explorations throughout So 
viet Asia. 

During the thirties, Russian tech- 
academic 
journals were replete with reports 


nical publications and 
and analyses of geological explora- 
tions and other cognate economic ac- 
tivities that were conducted through- 
out Soviet Russia. By 1929, only 
about 18 per cent of the whole area 
of the U.S.S.R. had been explored by 
geologists. In the middle thirties, 35 
per cent had already been explored. 
By 1940, new expeditions had ex- 
tended research to 66 per cent of the 
total surface of the then Soviet Rus- 
sia. As far as we know now, these 
surveys and explorations were con 
tinued during World War II and in 
January, 1945, it was reported that 


about 73 per cent of all Soviet terri- 
tory had been covered by mineral- 
ogical explorations. 

True, uranium did not loom so 
importantly then. Therefore, Soviet 
explorers were more interested in 
gold, silver, copper, wolfram and 
other nonferrous metals. Obviously, 
with the development of the atomic 
bomb in the United States, the So- 
viet Government has greatly in- 
creased the development of its sources 
of uranium and it is reasonable to 
assume that additional sources of 
uranium, other ores and ingredients 
necessary in the production of atomic 
energy have been found and de- 
veloped accordingly. Likewise, abun- 
dant deposits of thorium, important 
as a substitute for uranium, were 
also discovered in 1932 on the East- 
ern slopes of the Pamir Mountains. 

rhese developments, events and 
trends are discernible after a discrim- 
inating and judicious examination 
of the two treatises under discussion. 
Both volumes facilitate the under- 
standing of how the process of eco- 
nomic and industrial development 
varied from area to area, from time 
to time and from the Tzars to the 
Soviets. 

The authors of Economic Geogra- 
phy of the U.S.S.R. are vituperative 
in their criticism of German and 
\merican geographers, particularly 
of Alfred Hettner and Ellsworth 
Huntington, for their sweeping gen- 
eralizations concerning the back- 
wardness of Russia and its people 
and for their leanings towards the 
ill-fated doctrine which upholds the 
superiority of the Nordic race. 

Oddly enough, the American edi- 
tors of this book attempt to apolo- 
gize for the American geographer 
Ellsworth Huntington by explaining 
in a footnote that the Russian au- 
thors of this volume have not quoted 
fully from the writings of Professor 
Huntington. However, it is note- 
worthy to observe that the book, 





1. See 3) A.B.A.J. 553, November, 1945, and 35 
A.B.A.J. 212, March, 1949; also in The American 
Journal of International Law, July, 1945. 
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Europe, by Samuel von Valkenburg 
and Ellsworth Huntington, has been 
a widely used text in American col- 
leges and universities for years. These 
authors have also been periodic advis- 
ers on economic geography to the 
State Department. In their textbook 
the conclusion is drawn that 

the Russian temperament does not 
appear to have that careful, exact, 
industrious quality which is note- 
worthy in people like the Scotch 
(page 594) .... there is little indica- 
tion that on their own initiative the 
Russians can frame a system which 
will so far overcome their physical 
handicaps as to put them on a par 
with the countries around the North 
Sea” (Page 595). 

Soviet Russia’s production of 
atomic energy, the development of 
her huge submarine fleet and gigan- 
tic air power are, among other things, 
substantive refutations of the ap- 
praisals made by some American ge- 
ographers and of the current wishful 
thinking of some political scientists 
and economists before, during and 
after World War II. As might have 
been expected, the “cold war’, psy- 
chological warfare and their con- 
comitant global tensions have pro 
duced strange phenomena the world 
over. So much so, that it is difficult 
to delineate the ebb and flow sur- 
rounding the East-West conflict. A 
fortnight ago, Soviet Russia and the 
United States were Allies—comrades 
in arms. Today they are avowed 
enemies. 

During the war our spokesmen 
were 


overestimate Soviet 


Russia’s achievements. Now, in the 


prone to 


midst of the “cold war’, they are 
equally prone to underestimate her 
strength. Indicative of this cross-cur- 
rent anomolous trend in the United 
States are the two reports published 
American ambassa- 
Russia: Mission to 
Moscow by Joseph E. Davies and 
My Three Years in Moscow by Lt. 
Gen. Walter Bedell Smith. The first 
is replete with panegyrics concerning 
the Soviet System and reflects hope 
for a modus operandi with the Krem- 
lin; the other is remorse coupled 
with despair and reflects the doctrine 


by two former 


dors to Soviet 
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of the inevitability of war. Since onc 
condones what the other condemns, 
these two “official” analyses cancel 
each other out. 

Similar sins of omission were 
matched by the equally conspicuous 
sins of commission at the 1949 an- 
nual meetings of the American Polli- 
tical Science Association and of the 
American Economic Association. 
These tortuous appraisals of the So- 
viet System are symptoms of the seri- 
ous damages the “cold war” and its 
corollary, the psychological warfare, 
have already inflicted on our aca- 
demic institutions and on the Amer- 
ican intelligentsia. 

In view of this prevailing confu- 
sion, partly deliberate and partly in 
advertent, the publication of these 
two books dealing with the characte 
of the people and the economic geog 
raphy of Soviet Russia are welcome 
guests, indeed. Also, Soviet Russia's 
aggressive expansion can thus be 
viewed in its proper perspective and 
her impact on international power 
politics is thus more clearly under- 
stood. These two books were pub- 
lished in 1940 and 1939, respectively; 
prior to World War II, and more 
important, prior to the development 
of the bomb and the subsequent 
“cold war.”” Of necessity, deposits of 
uranium and other ores and the de- 
velopment of strategic natural re- 
sources in Soviet Russia have become 
the most jealously guarded military 
secrets. The cross-current political 
implications are self-evident. 

During the past three years I have 
repeatedly made the 
that a global war involving the 
U.S.S.R. and the U.S.A. appears to 
be further and further removed from 
the visible future. By the same token, 
the “cold war” and the 
raging psychological warfare between 
these two Great Powers is likely to 
linger on for decades, fluctuating in 
degree of intensity. It follows, there- 
fore, that it is unlikely that books of 
comparable painstaking detail cov- 
ering the politico-economic geogra- 
phy of Soviet Russia will be pub- 
lished in the foreseeable future. In 


observation 


currently 


fact, the second volume of Economic 
Geography of the U.S.S.R. is already 


not obtainable, hence could not be 
translated. 

True to form, the authors of both 
books hew to the “Party line” and 
demonstrate their orthodoxy by co- 
pious references to and quotations 
from the writings of Marx, Lenin, 
Stalin and official dogma. 

Their obvious subjectivity not 
withstanding, both books are rela 
tively tempered 
mulative 


and present cu- 


evidence of the historic 
continuity of the economic and po 
litical growth and development ot 
Great Russia into Soviet Russia. The 
Soviets are intensifying those social 
forces at play which are consistent 
with deeply embedded Nationalism 
and Bolshevism. At no time in its 
history has the Soviet regime sacri- 
ficed fundamental Russian national 
interests in deference to Communism. 
Except in cases of temporary expedi- 
encies, they have consistently striven, 
and in a large measure have managed, 
to galvanize social discontent every- 
where (and the world communist 
revolutionary movement, as well) in 
behalf of Seviet Russia, with empha- 
sis on Russia. The distinguished pre- 
revolutionary Russian historian, Vas 
ily O. Klyuchevsky, once character- 
ized Tzarist expansionism in these 
terms: “The State swelled and the 
people grew thin”. It is not yet clear 
whether this observation is applica- 
ble with equal certainty to the 
growth of the Soviet Empire. 
Economic Geography of The 
U.S.S.R. was published in 1940 and 
is a joint product of three editor- 
authors: S. S. Balzak is associated 
with the Socio-Economic Publishing 
House of the U.S.S.R. Vasily F. Vasy- 
utin is associated with the Institute 
of Geography of the Academy ol 
Sciences of the U.S.S.R. Ya. G. Feigin 
is associated with the Institute of 
Economics of the Academy of Sci- 
ences of the Ukrainian S.S.R. 
This book is a thorough study of 
Soviet natural resources and indus- 
trial potential compiled by Soviet 
scholars and technicians. Exact loca- 
tions of resources, industries, agri- 
cultural production, population, and 
transport are depicted on eighty-four 
maps. Detailed data are provided by 
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fifty-three statistical tables. An index 
to citations, a bibliography, an index 
of plants and animals, a gazetteer, 


biographical notes on persons men- 
tioned are great aids to the general 
reader. 

Since maps serve as a basic geo- 
graphic tool, Professor Chauncey D. 
Harris has done an excellent per- 
formance in the compilation of new 
maps for the American edition. To 
many readers, this book contains a 
surprising amount of information, 
supplies a clear-cut exposition of 
economic theory as it is taught to 
the Soviet student of economic geog- 
raphy, and helps the reader to better 
understand the uncompromising So- 
viet Russian attitude toward capi- 
talistic countries. 

Economic Geography of the 
U.S.S.R. has been translated from 
the Russian by Robert M. Hankin 
and Olga A. Titelbaum. Regretfully, 
the translation and editorship of this 
volume fall short of the prodigious 
job done with the Lyashchenko book. 

Since this textbook was published, 
Soviet Russia annexed 260,000 square 
miles and added about 24 million 
to its population. During the same 
ten-year period, she suffered war 
losses of about 20 million people. 
In 1946, the area was about 8,436,000 
square miles, almost one-sixth of the 
land-surface of the earth not covered 
by icecaps; and the population ap- 
proximated 193 million. 

History of The National Economy 
of Russia to the 1917 Revolution was 
issued by the Institute of Economics 
of the Academy of Sciences of the 
U.S.S.R. and approved for use as a 
textbook of economics by the All- 
Union Committee on Higher Edu- 
cational Institutions of the Council 
of People’s Commissars of the 
U.S.S.R. 

It covers the economic history of 
Russia from earliest times down to 
the Revolution of 1917, and contains 
much material drawn from primary 
sources. The book was first published 
in 1939. Since then, the State Pub- 
lishing Board for Political Literature 
has brought out a new two-volume 
edition; the first volume was pub- 
lished in 1947 and the second in 


1948. According to the translator’s 
note, the new edition covers the same 
material as the 1939 volume, but 
bears no sponsorship by any scientific 
institution. However, the new 1947- 
18 two-volume edition contains more 
elaborate treatment of a few selected 
periods in history, such as the reign 
of Peter the Great and World War 
I. Obviously, this expansion is con- 
sistent with the ever-changing and 
latest “Party-line” of rewriting his- 
tory. 

Professor Peter I. Lyashchenko was 
born in 1876 in Saratov, Russia, and 
was an eminent Russian scholar and 
author of a number of outstanding 
works in the field of agricultural eco- 
nomics and Russian economic and 
agricultural history, especially of the 
eighteenth and nineteenth centuries, 
even prior to the October Socialist 
Revolution. He is a corresponding 
member of the Academy of Sciences 
of the U.S.S.R., a member of the 
Ukrainian Academy of Sciences, and 
an Honorary (meritorious) Worker 
in Science of the U.S.S.R. Professor 
Lyashchenko has also been a member 
of the American Economic Associa- 
tion, but resigned in 1938. 

The competent and faithful trans- 
lation of this definitive work by L. 
M. Herman deserves commendation. 
Would that Dean Calvin B. Hoover 
had written a more comprehensive 
introduction, although its brevity 
does not detract anything from its 
cogency. 

Writing from the Marxist view- 
point of history, Professor Lyash- 
chenko devotes about half of his 
space to the years 1861-1917. He gives 
particular attention to the economic 
history of the non-Russian peoples 
of the U.S.S.R. In this regard, his 
study is probably unique in its 
comprehensiveness. He also includes 
treatment of many little-known areas 
of Soviet Russia. His presentation 
throughout is clear, effective and 
easy to follow. 

The book is of particular interest 
because it is a work of broad scope 
and significance written by a single 
person—unusual in Soviet Russia to- 
day, where groups or “brigades” of 
scholars are normally assigned to 
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such a responsible project—hence it 
is a unique and significant contribu- 
tion to both the historic and the eco- 
nomic literature on Russia. 

The value of the book is increased 
by twenty-one rare and unusual maps 
showing the economic development 
of pre-revolutionary Russia, and its 
source of strength to the social milieu 
currently reconstructed under the 
Soviet System. 

Irony of fate willed it so that these 
two books, which were first published 
in 1939 and 1940 in Soviet Russia, 
should assume added timeliness in 
1950, particularly for Americans con- 
cerned with the conquest of China 
by Chinese Communists and with 
the last, if not fatal, stronghold of 
the Nationalist Government of China 
in Formosa. Both books are replete 
with information bearing on the 
historic continuity of Soviet Russia’s 
paramount interest and far-flung ac- 
tivities in China and in its contigu- 
ous areas. 

China is one area where Soviet 
Russia’s long-term plans and historic 
objectives are effectuated with singu- 
lar success. In fact, Sinkiang (Chi- 
nese Turkestan), a region rich in 
natural resources and in untapped 
mines of strategic materials, has been 
under Soviet Russian active influence 
since 1930. Soviet activities in this 
coveted region were only temporarily 
interrupted during the World War 
Il, when Sinkiang fell under the 
“sphere of influence” of the Chinese 
government in Chungking. More- 
over, the Politburo under the direc- 
tion of Generalissimo Stalin is better 
equipped for a far-reaching expan- 
sionism into the Far East than in 
Europe politically, militarily, eco- 
nomically, psychologically and ge- 
ographically. Clearly, costs entailed 
in further prosecution of Soviet ex- 
pansionism in the Far East are com- 
paratively small and the gains 
derived therefrom great. The ge- 
ographic contiguity between Soviet 
Russia and Communist China serves 
to expedite the long-range objectives 
envisaged by the Kremlin. 

These books are two of a series of 
important Russian works in transla- 
tion, published by The Macmillan 
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Company in cooperation with the 
American Council of Learned So- 
cieties. According to the American 
editors, “the purpose of the project 
is to make available to the American 
public the best and most represent- 
ative volumes of contemporary Rus- 
sian writing in the humanities and 
social sciences. For it is only from 
books written by Russians and for 
Russian readers that Americans can 
obtain an adequate understanding 
of the Russian’s conception of citizen 
ship, of the Soviet constitution, of 
the role of the State, of Russian life 
and culture.” 

Because these books were orig- 
inally designed not for purposes of 
foreign propaganda but for present- 
day use by the Russians themselves, 
these translations serve to show us 
an important section of Soviet 
thought. Taken together, these two 
volumes are a formidable compen 
dium of data covering the vast hu- 
man and 


resources of Soviet Russia and the 


fabulously rich natural 


creation of an autarchy of global and 
epoch-making proportions. 

CHARLES PRINCI 
New York, New York 


Seconp THOUGHTS ON 
LIFE, LAW AND LETTERS. By 
A. Laurence Polak. London: Stevens 
& Sons, Ltd. 1949. 6s. net. Pages 134. 

The healthy catharsis of satire is 
frequently sought by the English 
practitioner in the contemplative art 
of writing, as exemplified in the es 
says of A. P. Herbert and A. Laurence 
Polak. His American cousin, on the 
other hand, is prone to find release 
in such frenetic the 
“Christmas Spirits” of the Chicago 
Bar Association, “Twelfth-Night Fes- 
tival” of The Association of the Bar 
of the City of New York, and the 
smoker ending the final day of the 
annual sessions of the Association of 
American Law Schools. While skep- 
ticism, ridicule and satire are by no 
means restricted to the English legal 
climate, we are fortunate that it has 
sought a more enduring form of ex- 
pression in the printed page, which 


festivals as 
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can be internationally shared, than 
the evanescent contributions of the 
American practitioner. 

lo his series on “Legal Fictions”,! 
Polak has now added a volume of 
perhaps somewhat less extravagant 
imagination but equal delight. As 
one peruses his brief essays on the 
oddities of the law one is aware 
of the perturbing undertones of 
awlul reality which is the basis of 
effective satire. The possibilities of 
a system of truly mechanical justice 
suggested in the comment on “Auto- 
matic Divorce” are already at hand 
in certain parking meter devices and 
await only the final step to appear in 
the traffic court itself. Law students 
may endlessly debate the implica- 
tions of the dentist and patient’s con- 
sent problem posed in “Peace with 
Feeth” and the contract and agency 
problems incident to the disposal of 
\laddin’s lamp in “New Lamps fon 
Old”. 
describing a landlord and_ tenant 


A most delightful conceit of 


litigation in musical terms appears 
in “Intermezzo”, Much learning in 
history and mythology will be found 
in other essays such as “Mothers-in 
Law”. 

You will enjoy Second Thoughts. 

KENNETH S. CARLSTON 

University of Illinois 
Urbana, Illinois 


Farepom UNDER THE LAW. 
By Sir Alfred Denning. London: 
Stevens & Sons, Ltd. 1949. 8s. Pages 
126. 

Another barrage has just been 
fired in the number one campaign 
of the Cold War—Operation Ideol- 
ogy. The weapon used is the voice 
and pen of Sir Alfred Denning, one 
of the Lord Justices of His Majesty’s 
Court of Appeal in England. The 
ammunition consists of his four pub 
lished lectures: ‘Personal Freedom”, 
“Freedom of Mind and Conscience”, 
“Justice Between Man and _ the 
State”, and “The Powers of the Ex- 
ecutive”’. 

It is axiomatic that the struggle 
for the control of the minds of men 


can at all times be reduced to a con- 


Hict between propaganda and educa 
And the 
pressed constitute one or the othe: 


tion. whether ideas ex 
depends entirely upon the point of 
view of those who have evaluated 
both schools of thought. 

Thus, to the American lawyer, 
Under the Law can be 
considered in no other way than as 


Freedom 


an educational document, designed 
to acquaint the uninitiated with the 
blessings of liberty which constitut 
the Anglo-American heritage. 

But this does not mean that the 
American lawyer will find himself 
in complete agreement with the ex- 
pressed philosophies of modern Brit- 
ish law. Certainly the majority of 
the American Bar opposes the “so 
cial revolution” in England which 
makes the State “responsible for see 
ing that all the supplies and serv 
ices which are necessary for individ 
ual well-being are available to all”. 
And certainly there can be little 
with Denning’s 
discussion of the American judiciary, 


sympathy Justice 


in which he declares: 

The position here is very different 
from what it was at one time in the 
United States where, you will remem 

President 
was nearly thwarted by a written con 
stitution and by judges who were out 


of touch with the times: so much that 
it was only by the appointment of new 


ber, Roosevelt's new deal 


judges to the Supreme Court that the 

legislation became effective. 

The four lectures which make up 
Freedom Under the Law are the first 
of a series sponsored by the Hamlyn 
[rust to explain “to the common 
people of England and to furthe 
amongst them the knowledge of their 
laws so that they may realise their 
privileges and likewise their respon- 
sibilities.” And, while these printed 
lectures certainly contribute little to 
the arts and science of our jurispru 
dence, they are valuable in the ideo 
logical struggle against the propa 
gandists behind the Iron Curtain. 

Justice Denning begins his dis- 
course by stating that the concept of 
freedom is expressed in the laws of 


1. Legal Fictions (London, 1945), More Lega! 
Fictions (London, 1946), Final Legal Fictions (Lon- 
don, 1948). 
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many countries “but rights are no 
vood unless you can enforce them; 
and it is in their enforcement that 
Engtish law has shown its peculian 
genius.” 

In discussing the question of “Pet 
sonal Freedom”, he contrasts the 
English and Soviet laws which have 
been promulgated against fifth col- 
umns, real and imagined. The Brit- 
ish regulation—a war-time measure 
only—called for the detention of per- 
sons believed to be “of hostile asso- 
ciations or to have been recently con 
cerned in acts prejudicial to the pub 
lic safety”. The Russian statute, on 
the other hand, authorizes the deten- 
tion of persons “who are a danger 
either by reason of their dangerous 
associations or by reason of thei 
previous activities”—and is a peace 
time as well as a war-time measure. 
And to implement the tyranny of this 
statute, the law imposes upon every 
member of the State the positive 
duty of denouncing all “traitors”. 
Thus the difference between a de- 
privation of liberty and a depriva 
tion from access to military secrets. 

Perhaps the best way of contrast- 
ing the judicial systems of the East 
and West is to examine the functions 
of their respective courts of law. In 
England, Justice Denning tells us, 
“we regard them as standing between 
the individual and the State, protect 
ing the individual from any inter- 
ference with his freedom which is not 
justified by the law. But Soviet Russia 
regards its tribunals as part of the 
state machine to carry out state 
policy”. 

And, the author explains, the Rus- 
sian judges are empowered to carry 
out these policies by the Soviet Code 
itself which specifies that “if the 
Code has not made provision for any 
act which is socially dangerous, it is 
to be dealt with on the basis, and as 
carrying the same degree of respon- 
sibility, as the offences which it most 
nearly resembles”. 


Freedom Under the Law is not rec- 


ommended to the busy lawyer about 
to embark upon a “busman’s holi- 
day”. Nor will it find its place in the 
law libraries as a new landmark in 
Anglo-American jurisprudence. 


But the book happily reminds the 
western world once again of the 
statement by Lord Mansfield that “to 
be free is to live under a government 
by law”’,! and the observation by 
John Adams that we have “a gov- 
ernment of laws and not of men’”’.* 

ALBERT P. BLAUSTEIN 


New York, New York 


Cour rs ON TRIAL: MYTH 
AND REALITY IN AMERICAN 
JUSTICE. By Jerome Frank. Prince- 
ton, New Jersey: Princeton Univer 
sity Press. 1949. $5.00. Pages x, 441. 

The word most frequently found 
in reviews of this author’s works, 
particularly since his Law and the 
Mind, is 


latest 


Modern 
Once 
brought forth this characterization, 


“provocative”. 
again his book has 
but in addition to being provocative, 
in that it runs the gamut of contro- 
versy in contemporary jurisprudence 
most stimulatingly, we may add the 
word, “provoking”, because Judge 
Frank loses no opportunity to flay his 
adversaries if they disagree nor does 
he, in the heat and unquestioned 
sincerity of argument, stop short on 
occasion at the point of exaggeration 
in order to press home a point. There 
is no mistaking where the Judge 
stands on any proposition nor is 
there any doubt as to his view about 
others. He does it all excusably, how 
ever, in order “to provoke construc 
tive skepticism” and “to help you 
peer behind legal myths”. 

His fundamental emphasis here, 
as in his recent addresses, lectures 
and law review articles of which this 
book may be deemed an able sum- 
mary, is upon the neglect of fact 
finding in litigation. “But the other 
part of the job of the courts—that 
part which is assigned almost entirely 
to trial courts—the ascertainment of 
the 
presents a far more difficult, a far 
more baffling problem .. . . It is there 
that courthouse government is least 
satisfactory. It is there that most of 
the very considerable amount of 
judicial injustice occurs. It is there 
that reform is most needed .. . . Be- 
cause of its importance and because 


facts of individual law suits— 


“Books for Lawyers” 


of its neglect, I shall in this book 
deal chiefly with that subject. I shall, 
for the most part, concentrate on 
trials, trial courts and fact-finding.” 

With this initial indication of the 
thesis, we can anticipate the realistic 
flavor that will be sprinkled over all 
aspects of the subject. The promise 
is well kept. The courts—the judge 
and all phases of “courthouse gov- 
ernment’’—stand forth through vivid 
exposition and keen analysis of pre 
cisely what is going on in the day-to 
day mill of litigation. Here is legal 
realism in all its vibrant glory, but 
legal realism of the Frankian styled 
variety of “fact-skepticism” as distin 
guished from the earlier and continu- 
He 


group—and he 


ing branch of “rule-skeptics”. 


claims the latter 


names and criticizes its adherents 
with avidity—desires to be deceived 
and remain oblivious to difficulties 
about fact-finding. They are, accord 
ing to him, victims of modern legal 
magic. This is but a sample of the 
overemphasis that succeeds in stress- 
ing the big point surrounding the 
difficulties in getting at the facts. 
Facts are at times guesses. The F 
in the famous formula, R x F = D, 
presents the key to an understanding 
of what happens in a lawsuit. “If 
there is doubt about what a court, 
in a law suit, will find were the facts, 
then there is at least equal doubt 
. . What is the 
F? Is it what actually happened... . 
Most emphatically not. At best, it 


about its decision . . 


is only what the trial court—the trial 
thinks happened. 
What the trial court thinks happened 


judge or jury 
may, however, be hopelessly incor- 
rect.” All this is true, but one just 
can’t overlook the many, perhaps a 
vast majority of the cases where the 
facts are easily ascertainable, even 
where disputed. Judge Frank once 
more exaggerates purposely in order 
to press his point, but we should 
not overlook the exaggeration. In 
saying, however, that courts arrive 
at the facts mistakenly and in point- 
ing to the many factors that tend to 
contribute to error, one does service 


1. King v. Shipley, 3 Doug. Rep. 170. 
2. Constitution of Massachusetts: Declaration of 
Rights. Art. 30 (1780). 
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“Books for Lawyers” 


to a true appreciation of the legal 
process in action, but we cannot 
ignore the cases where mistake of 
fact is not involved. “Only a sooth- 
sayer, a prophet, or a person gifted 
with clairvoyance, can tell a man 
what are his enforceable rights aris- 
ing out of any particular transaction, 
or against any other person, before 
a lawsuit with respect to that trans- 
action or that person has arisen.” If 
this were 100 per cent true, then the 
lawyer should bow out of litigation 
altogether, but he has an important 
function in advising and also in pre- 
senting facts so that they can be ac- 
cepted by the court. We can heartily 
agree that the whole subject is im- 
portant, since about 95 per cent of 
the cases are not appealed, but may it 
not be that in most of those cases 
in which the trial court is the court 
of last resort, the facts have been 
rightly found and the law correctly 
applied? 

Judge Frank’s views about errors 
in arriving at facts in the law sound, 
at times, as convincing as the scien- 
tist who would conclude that since 
A has pneumonia, B cancer and C 
polio, there are no healthy individ- 
uals. If we understand that the 
healthy results of the law do exist 
and that facts and rules are satisfac- 
torily found and applied without 
“legal magic”, then we can turn the 
microscope to a study of legal dis- 
ease, but only if our realism permits 
us to see the whole picture and not 
an exaggerated overemphasis upon 
what is magnified by legal micros- 
copy. 

With that warning in mind, we can 
follow Judge Frank through his able 
discussion of difficulties attendant 
upon our present system of dispen- 
sing justice. He finds fault with our 
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adversary method in litigation in 
that it tends to obscure and even 
block the uncovering of evidence. 
He commends the approach of such 
agencies as the SEC, with which he 
had personal experience, and he 
recommends the creation of a govern- 
mental non-court fact-finder. He 
would abolish the third degree and 
he would have trained psychologists 
size up witnesses. He feels that pro- 
cedural reformers to date have not 
gone far enough in that they have 
paid too little attention to the difh- 
culties in the ascertainment of facts. 

There is a most significant and far- 
reaching chapter on legal education 
in which Judge Frank urges the cre- 
ation of lawyer-schools instead of 
our existing law schools; with a study 
of law in action in the courts, before 
administrative bodies and in law 
offices deemed as much a part of legal 
education as the study of cases and 
legal theory. He claims that the 
student does not study cases in the 
case method, but only upper-court 
opinions. An argumentum ad homi- 
nem against Langdell spoils an other- 
wise sound approach. 

The judge should be specially 
trained, a training which should be- 
gin in law school and not when he 
dons the robe—if ever he does, and 
as to that Judge Frank believes that 
we should do away with the formality 
of what he calls “The Cult of the 
Robe”. 

Interesting chapters are devoted 
to: “Stare Decisis” and the clinging 
to precedent only when it is shown 
that there was reliance and change 
of position as a result of the prece- 
dent; the failure of codifications to 
accomplish the desired ends, the im 
portance of judicial councils and the 
idea of court reviews of its own work 











as advocated by Lobingier; the diff 
culties of legislation and judicial in- 
terpretation and the constitutional 
“merry-go-round”; the increasingly 
important studies of legal reasoning, 
especially those which are in accord 
with the thesis of the author in ap- 
preciating the difficulties in arriving 
at the facts; a criticism of the 
“anthropological approach”, which 
holds that there is a law for each 
custom; a survey of natural law theo- 
ries and their current revival with 
considerable praise for 
the American neo-natural law writ 
ers; the psychology of litigants, a 
theme he hopes to develop further; 
“The Unblindfolding of Justice” 
through individualizing decisions; a 


some ol 


restrained search for a midground 
between extreme individualism (nom 
inalism) as against extreme philoso 
phical realism (classicism); and a 
reiteration of the general thesis in 
a discussion of “Justice and the Emo 
tions”, in which he develops the idea 
that we cannot and should not get 
away from the fact that government 
must perforce be a government of 
men. These are but samples of stimu- 
lating discussions that abound in 
these pages. 

Judge Frank concludes with sug- 
gestions for further study by all con- 
cerned with the questioning of legal 
axioms that results from his “Non- 
Euclidean legal thinking.” He warns 
that these are but tentative and they 
will need much thinking by lawyers 
and nonlawyers alike to attain salu- 
tary results. He is “an improvist, not 
a perfectionist” and, as such, he pre- 
sents a challenge to clear, straight- 
forward legal thinking that cannot 
fail to be productive of much good 
for our legal system. 


Lester E. DENONN 
New York, New York 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn + Editor-in-Charge 








American Redraft of the Covenant on Human Rights 


® In the light of comments obtained 
in consultations and _ conferences 
throughout the country and at a 
special meeting of some 150 organi- 
zations held at Washington on No- 
vember 8, 1949, the Department of 
State prepared a new draft of the 
Covenant on Human Rights which 
was forwarded to the United Nations 
in December, 1949, and made public 
on January 3, 1950. 

While this new draft presents in 
sone respects a marked improvement 
over previous drafts, some of its po- 
sitions have not been changed suf- 
ficiently to meet the objections raised 
in the American Bar Association, and 
a few provisions and omissions may 
even be considered as retrogressive. 


Federal Countries 

Present Problem 

Che most fundamental change has 
been made in the provision concern- 
ing the enforcement of the Covenant 
in federal countries (Article 24). 
rhe original draft of the Commis- 
sion (U.N. Doc. E/800) provided 
that the obligations of a federal gov- 
ernment will be the same as those of 
other nations “with respect to any 
articles of this Covenant which the 
Federal Government regards as 
wholly or in part appropriate for 
federal action”, and that, on the 
other hand, it shall bring to the 
notice of the appropriate authorities 
of the constituent states, with a fa- 
vorable recommendation, those arti- 
cles which it “regards appropriate 
under its constitutional system, in 
whole or in part, for action by the 
constituent states.” An early Amer- 
ican amendment to this provision 
added a reference to the “constitu- 


tional system” in the first part of 
this Article to make the two parts 
uniform in this respect. This change 
did not, however, meet the main ob- 
jection raised against this provision, 
namely that it leaves the decision 
whether a question is suitable for 
federal or state action entirely to the 
discretion of the Federal Govern- 
ment. In particular, fears were ex- 
pressed that all decisions in this 
field will be made by the execu- 
tive branch of the Government 
which in the past has often shown 
a tendency to enlarge the field of fed- 
eral action at the expense of state 
rights. The new draft gets around 
this difficulty by stipulating that the 
division between federal and state 
matters shall be “determined in ac- 
cordance with constitutional proc- 
esses” rather than by the Federal 
Government. The phrase “constitu- 
tional processes” is broad enough to 
include legislative and judicial de- 
termination in addition to execu- 
tive decision. On the other hand, 
this phrase is so general that each 
nation which ratifies the Covenant 
would have to determine in a more 
precise manner how the decision 
would be made in each particular 
case. There are at least two methods 
by which this may be accomplished. 
For example, the Senate when giving 
its consent to ratification may at the 
same time adopt a resolution specify- 
ing which provisions of the Cove- 
nant are suitable for federal action 
and which should’ be referred to 
states. The other possible solution 
might be to adopt the Canadian sys- 
tem of consultations between federal 
and state authorities or. constitu- 
tional questions and to adopt leg- 


islation requiring the Federal Gov- 
ernment to consult with state gov- 
ernors and to submit the governors’ 
replies to Congress together with the 
Administration’s own opinion on the 
proper division of responsibilities. 
hus the Congress would have be- 
fore it both points of view and would 
be able to make an objective decision 
on the subject. If there were a doubt 
about the constitutional validity of 
the congressional resolution settling 
the matter, the question could be 
brought before the Supreme Court 
either directly by one of the states 
or on appeal from a lower court. 
One might regret in this particular 
instance that the Supreme Court does 
not render advisory opinions on re- 
quest of Congress with respect to the 
constitutionality of pending legisla- 
tion, as the existing procedures allow 
only an ex post facto judicial deter- 
mination. 


Enabling Legislation 

Should Come First 

While the Covenant will probably 
come first before the Senate as a 
treaty requiring ratification, action 
on it by the whole Congress may in 
any case be necessary in view of 
Article 2 of the Covenant which re- 
quires that each ratifying nation 
adopt within reasonable time such 
legislative and other measures as may 
be necessary to give effect to the 
rights defined in the Covenant. While 
this obligation is incumbent only 
on nations that do not already possess 
adequate legislation on the subject, 
it may be assumed that at least in 
some respects the protection given to 
individuals by the Covenant is bound 
to exceed the protection resulting 
from federal legislation now in force, 
even in areas that are unquestionably 
under federal jurisdiction. In fringe 
areas, i.e., where it may be contended 
that federal action would infringe 
upon states’ rights, federal legislation 
is probably even more deficient, but 
its enactment would be contingent 
upon a solution of the problems of 
jurisdiction as outlined in the pre- 
vious paragraph. It is doubtful 
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whether such legislation would fare 
better in Congress than the present 
attempts to push through President 
Truman’s civil-rights program, espe- 
cially as there would be an equal 
threat of a Senate filibuster. 

In consequence, it seems very 
important to ascertain in advance 
of the ratification of the Covenant 
which parts of it would actually re- 
quire additional implementing legis- 
lation. The Covenant should not be 
ratified as long as there is no assur 
ance that the necessary legislation 
will be enacted “within a reasonable 
time”, as required by Article 2. 
Otherwise, the United States 
find itself in a position similar to 
that of Canada, which ratified cer- 
tain labor conventions but was not 


may 


able to implement them when the 
legislation enacted for that purpose 
was declared unconstitutional. It 
might be regretted that the new 
American draft did not incorporate 
the British proposal that the instru- 
ment of ratification must be accom- 
panied by a statement that full and 
complete effect has been given to the 
provisions of the Covenant in the 
internal law of the ratifying state. 
But even in the absence of such a 
provision it would be wiser to obtain 
the necessary legislation prior to rati 
fication, thus making certain that the 
United States will be able to fulfill 
its obligations under the Covenant. 


More Beneficial Laws 
Raise Question in Some Nations 


Besides the question of American 
law falling short of the Covenant, 
there is the question of what happens 
when American law is in advance of 
the Covenant, in particular where 
certain rights recognized by our Con- 
stitution in the broadest possible 
terms have been circumscribed in the 
Covenant by various exceptions or 
by ambiguous language. The big 
issue here is whether the broad 
American rules can be contaminated 
by the limitations introduced in the 
Covenant, thus depriving our citi- 
zens of the rights now possessed. The 
United Nations draft contained orig 
inally a provision that “nothing in 
this Covenant may be construed as 
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limiting or derogating from any of 
the rights and freedoms which may 
be guaranteed to all under the laws 
of any Contracting State’ (Article 
22). Surprisingly, the new American 
draft omits this provision as “vague, 
unnecessary and open to abuse”. 
One may agree that the original 
provision was vague in the sense that 
it could have been drafted better to 
make it unequivocally clear that an 
alleges that 
rights have been curtailed may in- 
voke before proper national author- 


individual who his 


ities either the Covenant or any other 
prior (or later) national law, which- 
ever is more beneficial to him. For 
instance, it might be possible to 
adopt the formula approved by the 
Senate of the United States on Jan- 
uary 25, 1950, in connection with the 
proposed Equal Rights Amendment 
to our Constitution—“the provisions 
of this article [Covenant] shall not 
be construed to impair any rights, 
benefits, or exemptions, now or here- 
after conferred by law upon persons 
of the female sex [upon citizens of 
the Contracting Parties}.” It is 
doubtful whether such a provision 
could be abused so long as it could 
be invoked only in derogation of a 
less beneficial law and not for the 
purpose of limiting the application 
of a law considered by the individual 
as giving him more protection than 
the Covenant. 

It is even more difficult to agree 
that this provision is unnecessary. 
It would be unnecessary only if it 
could be proved that in all countries 
likely to ratify the Covenant, the 
Covenant goes beyond the legislation 
there prevailing and that its every 
provision is more beneficial to the 
citizens of those than the 
local legislation. That is not true 


nations 


certainly in the United States and is 
probably also untrue in all the other 
countries supporting the Covenant. 
It is not necessary, on the other hand, 
to consider the possibility that the 
Covenant could give a larger amount 
of rights to citizens of some other 
countries if these countries are not 
going to ratify the Covenant anyway. 
Thus we are confronted only with 


the question whether the Covenant 
would give sufficient protection 
against retrogression in the field of 
human rights without a special clause 
disallowing such interpretation of 
its provisions. 

Let’s assume that the Covenant has 
been ratified in the United States and 
that its provisions have been incor- 
porated into American law by spe- 
cial legislation. A legislative provi- 
sion cannot, of course, derogate from 
the Constitution, but it would auto- 
matically abrogate any contrary pro- 
visions contained in previous legis- 
lative acts or administrative regula- 
tions, or in those judicial decisions 
which go beyond mere interpreta- 
tion of the Constitution. It might be 
possible to insert in the enabling 
legislation itself a proviso maintain- 
ing in force all legislative and other 
measures that are more favorable to 
the protection of civil rights than 
the Covenant, but a refusal on the 
part of the legislature to insert such 
a measure would entirely jeopardize 
the status of civil rights acquired by 
the efforts of many generations. If a 
protective provision is included in 
the Covenant itself, its beneficent in 
fluence would prevail equally in all 
the ratifying nations. It would also 
make impossible raising objections to 
the Covenant based on allegation 
that its adoption may result in a 
deterioration of national standards 
of protection. 


‘Make Haste Slowly"’ 
on Implementation 


When an agreement is reached upon 
both the content of the Covenant 
and the measures necessary to put it 
into effect, there will still remain the 
problem of implementation. The 
new American proposals reflect in 
this respect quite clearly the cautious 
position taken by the American Bar 
Association. Only nations that are 
parties to the Covenant will be able 
to initiate the procedure. This pro- 
vision ensures complete reciprocity, 
as a nation accused of a violation 
may bring similar charges against 
the accusing nation, if circumstances 
warrant it. On the other hand, na- 
tions not bound by the Covenant 
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will not have an opportunity to 
harass the parties to the Covenant. 
In addition, this provision prevents 
individuals and private organizations 
from bringing accusations against 
nations before the forum provided 
by the Covenant. This forum 
forum 


is a 
limited also in another re- 
spect, namely it is not a court em- 
powered to issue binding judgment 
but only a temporary committee of 
five, established especially for each 
case, which can only render a report 
on its findings of fact. Only if all 
nations concerned so desire can the 
be submitted to 


the Interna- 


tional Court of Justice for decision. 


case 


The committee would be elected 
in each case by majority vote of na- 
tions, parties to the Covenant, thus 
avoiding reference to the General 
\ssembly of the United Nations in 
which nations not parties to the 
Covenant might have influenced the 
election. The selection of the mem- 
bers of a committee may be made 


Disability Benefits Programs 
(Continued from page 194) 
now make 
employment benefits adequate for 
the needs of the unemployed with- 


out regard to any test to determine 


strong pressures to un- 


entitlement to benefits in excess of 
the basic floor of security. While it 
is clear that the level of the floor 
must rise with rising costs of living, 
there ought to be careful review of 
the underlying original concept be- 
fore we abandon it and go all out 
for substantial income maintenance 
to be provided entirely by govern- 
ment. The resulting dependence of 
individual citizens on government 
bureaucracy under a program to 
provide income maintenance out of 
taxation for all, regardless of need, 
would verge on the political domina- 
tion of a total state. Labor organiza- 
tions, perhaps even more than the 
rest of Americans, should remember 





only from a panel previously nomi 
nated by nations parties to the Cove- 
nant, each nation being entitled to 
nominate four members of the panel. 
The members of the committee serve 
in their personal capacity and not as 
national representatives, but as fai 
as possible each special committee 
should include nationals of the coun 
tries concerned in the case brought 
before that committee. The proceed- 
ings of the committees are to be held 
in closed sessions, and they are 
obliged to give a hearing to all 
nations concerned. If a legal question 
shall arise in a committee it may ask 
the United Nations Commission on 
Human Rights to request the Inter- 
national Court of Justice for an ad- 
visory opinion. 

While a committee can make find- 
ings of fact, the American proposal 
does not seem to give it the right to 
If a 
mittee finds that in the matter before 


it domestic judicial and administra- 


make recommendations. com- 


the bait that Bismarck used. None 


of us should willingly transfer to 
government those social responsibili 
ties that we ourselves can adequately 
meet. 

Similarly, federal old-age retire- 
ment pensions were established to 
provide a floor of security financed 
by pay roll taxes. Now we are being 
urged to provide, not through in- 
surance but out of 
retirement 


tax revenues, 
pensions adequate for 
needs, without any needs test. 
Income loss due to accidental dis 
ability or sickness is a hazard that 
clearly is insurable. There is no need 
to provide that type of protection 
out of tax-supported public funds. 
Whether the accident or illness is 
occupational or nonoccupational, 
there are valid data on which group 


coverages can be rated and insured. 
Only through the skills and in- 
genuity of free men and women can 


Disability Benefits Programs 


tive remedies have 


not been ex- 
hausted, it may not investigate fur- 
ther but shall limit itself to this 


finding. 

Ihe proposals outlined above are 
much weaker than any other current 
proposals (by Australia, France and 
India), and they fall short of the 
provisions inserted in several minor 
ity treaties after World War I. But 
this limitation might assist in obtain- 
ing ratification from several countries 
that are willing to conform to inter- 
national standards of human rights 
protection but balk at the idea of 
outside interference in essentially 
domestic matters. If this first experi- 
ment in international legislation on 
human rights succeeds, national 
susceptibilities and fears may be 
allayed sufficiently to allow some 
further progress in the measures of 
implementation. Until such more 
propitious time arrives, the better 


policy seems to be to hasten slowly. 


new inventions and new techniques 
be developed. Government itself can 
never make that kind of progress. 

\ society like ours, which cherishes 
freedom, which measures advances 
for all its people in truly Gargantuan 
dimensions that most other countries 
can not even comprehend, much less 
would be ill advised to 
these 
level of mediocrity that exists under 


emulate, 
sacrifice values for the even 
other governmental systems. Those 
who live under such conditions live 
lives that to us are unattractive and 
uninspiring. 

History is ever an unfinished book. 
Yesterday is gone. Today is vanish- 
ing. Tomorrow is just over the hori- 
zon. Can our well-being gleam as 
brightly in tomorrow’s world as it 
did in yesterday’s? New times, new 
conditions, new opportunities chal- 
lenge us. 
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® The author of this article, Beryl Harold Levy of the New York Bar, is a practicing 


lawyer with wide scholarly interests. He is the author of Cardozo and Frontiers of Legal 
Thinking (1938) and Our Constitution: Tool or Testament (1941). Mr. Levy was chairman 
of the Subcommittee of the Association of the Bar of the City of New York which, dur- 


ing 1948-49, studied the problem of congressional ‘oversight’. The subcommittee's 


report, as revised and approved by the full Administrative Law Committee, appears 


in the January, 1950, issue of the Association's publication, The Record. Mr. Levy 


touches in this article on several matters not covered in the Association's report and 


states expressly that “the present summary is one for which | must assume sole respon- 


sibility”. 





Congressional Oversight of Administrative Agencies 


By Beryl Harold Levy 


® Last year a subcommittee of the 
Administrative Law Committee of 
the Association of the Bar of the 
City of New York initiated an anal- 
ysis of congressional oversight of 
administrative agencies. The Editor- 
in-Charge of this department of the 
JourNAL has asked me to attempt 
a_ brief 
principles formulated by the sub- 
committee, in the belief that it 
would be useful to have our work 


summary of the essential 


“given the wider professional cur- 
rency which would attend publica 
tion of a summary statement in the 
Department of Legislation”. 

I am happy to accept this invita- 
tion, all the more so as I am keenly 
conscious that our modest start can 
only break open the surface of the 
problem and that further thought 
among bar associations is needed to 
contribute to a sound solution. The 
subject is peculiarly one for vigorous 
insistence on standards to be clearly 
formulated and conscientiously main- 
tained. It is not so long ago that 
administrative agencies had to strug- 
gle for their right to exercise the 
independent responsibility delegated 
to them. Respected agency status is 
now sufficiently established, however. 
Vigorous exercise of appropriate 
oversight appears to be both safe and 
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proper. Congressional alertness to 
this need is expressed in Section 136 
of the Legislative Reorganization 
Act of 1946 under the rubric, “legis- 
lative oversight by standing com- 
mittees”’. 


Congressional Oversight Function 

and Agency Responsibility 

In creating an administrative agency, 
the legislature premises a divided 
responsibility: First, that the agency 
has autonomous responsibility for 
making decisions within the policy 
standards and with the procedural 
machinery fixed by the statute, sub- 
ject to judicial review to assure fidel- 
ity to the statutory requirements; 
Second, that the legislature retains 
basic responsibility for amending the 
statute, if need is revealed for a 
change in the policy standards or 
procedural machinery. 

Through legislative “watchfulness” 
this need for change may be more 
effectively conveyed by emphasis on 
the continuous obligation to study 
and assess the operations of an 
agency. The statute does not alter 
the respective duties of the legisla- 
ture or of the agency. It remains the 
essential duty of the Congress to es- 
tablish and amend an act, while the 
essential duty of the agency is to 





administer the act within the budg 
etary appropriation. Generally, the 
lines between these respective re- 
sponsibilities should not be crossed 
from either side. With 
ceptions, the attention of the legis 


limited ex- 


lature should be directed essentially 
to the need, through further legisla- 
tion, for altering the policy stand 
ards, procedural machinery or bud 
getary allotment. In administering 
the act, the agency is to be free from 
legislative “interference”. 

The problem is a delicate one and 
cannot be solved by rule-making o1 
attempts at rigid control. Essentially 
the solution must come through a 
growing discipline of discernment 
and self-restraint, a professional sense 
of propriety on the part of legislator 
and administrator, each respecting 
the other’s province. We undertook 
to formulate certain caveats with re 
spect to the conduct of congressional 
committees in commenting on (a) 
pending cases, (b) decided 
(c) the agency’s internal organiza- 
tion and procedural.regulations and 
(d) proposed substantive regulations 
promulgated by the agency. 


cases, 


(a) It is clear that legislative com- 
mittees ought not suggest how par- 
ticular issues in pending cases should 
be decided. We found lip-service to 
this “salutary rule” of noninterfer- 
ence in both the majority and min- 
the Taft-Hartley 
watchdog committee. Both of them, 
however, undertook to state theit 
interpretation of the law before the 
issues had been decided by the Board. 


ority reports ol 


The majority also intruded its views 
on how a particular case should be 
processed in the Board. 

(b) With respect to decided cases, 
the test appears to be: Is the criticism 
of the decision genuinely a phase of 
the committee’s consideration of a 
statutory change? A 
criticism which is designed to in 
fluence future agency action under 


committee’s 


the existing statute, as by seeking 
to limit a trend of doctrine, would 
be patently inappropriate. 

(c). Suggestions for internal changes 
of procedure, based on the broader 
perspective of a standing committee 
familiar with many agencies, would 
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be in order. To require that such 
embodied only in 
recommended legislation would in 
practice mean that they could not 
be made effective at all. 


suggestions be 


(d) On occasion an agency invites 
comment from all sources on a pro- 
posed regulation within areas con- 
fided to the agency’s discretion by 
the statute. A proposed stabilizing 
regulation announced by the SEC 
would be an example, where com- 
ment by the committee or its individ- 
ual members is not objectionable. 


Devices for Effective Liaison 
Deserve Close Study 


No report on a subject of this nature 
would be complete in the second 
half of the twentieth century without 
a functional and institutional anal- 
ysis of the means of interrelation 
between Congress and the agencies 
and how they operate to carry out 
the desired objective. No contempo- 
rary legal analysis can ignore the 
broadening impact of sociological 
and realist jurisprudence, with its 
insistence on attention to the way 
in which our “‘law-jobs” are actually 
done and the social ramifications of 
these “law-ways”. (The quoted terms 
are borrowed from Llewellyn.) Thus 
we also analyzed the existing shuttle- 
cocks of liaison: 

(a) reports by the agency; 

(b) investigative hearings by 
appropriations, “‘watch- 
dog” and other special committees 
(here we pay our respects to the ex- 
traordinary “klieg-light’” type of 
investigation and the special prob- 


standing, 


lems arising upon confirmation of 
appointments) ; 

(c) committee reports; 

(d) informal contacts of the com- 
mittee or of individual members of 
Congress. 

The space allotted here does not 
permit a résumé of our conclusions 
as to the functioning of these co- 
ordinating devices. That is partic- 
ularly unfortunate with respect to 
our discussion of the joint ‘“‘watch- 
dog” committees which themselves 
bear watching and which Professor 
Jones has written about so thought- 
fully here. A new development, as 
found in the Atomic Energy Control 
Act, has serious portents: allowing 
the Congress to veto certain agency 
decisions by taking action within a 
specified period. In areas where pub- 
lic anxiety is profound, Congress 
appears to be not quite ready to 
release the string and let the top spin. 

The realistic political phases of 
the problem, in terms of the pres- 
sures on and by legislators-as-politi- 
cians, require much more attention, 
no less with an eye to the needed 
shock-absorption réle of politicians 
in a democratic polity than to the 
punctilios to be heeded. The Hoover 
Commission’s task force report sug- 
gests that members of Congress 
should refer inquiries and 
plaints about an agency to the 


com- 


appropriate legislative committee 
charged with oversight. The com- 
could investigate and the 
Congressman would be shielded 
from suspicion of improper influence 
inherent in direct approaches for 
constituents. We concurred in this 


mittee 


Department of Legislation 





suggestion. Where the Congressman 
feels he must give evidence of serving 
his constituent by any proper request 
to the agency, it is advisable to de- 
velop a custom of having the request 
made in writing so that it can be 
dealt with openly without embarrass- 
ment to the agency. 

Much could be said, also, about 
the restraints and ingenuoushess ex- 
pected of administrators. They must 
not themselves, because of strong 
convictions, extend or whittle away 
the evident meaning of a statute or 
abuse adjudicative devices so as to 
defy appeal. These phases of the 
problem were not discussed in our 
initial report, in which we con- 
centrated on the legislative aspect. 

We concluded that vigilant and 
conscientious exercise of oversight is 
much to be desired. Our analysis 
suggested the advisability of erecting 
self-imposed restraints such as those 
discussed. The means of interrela- 
tion which exist were found to be 
adequate to improve administrative 
functioning. They can be more efh- 
ciently utilized with concomitant 
care to avoid abuses. 

The issues of judicial review have 
occupied the attention of the Bar 
to such an extent that our instant 
problem has been left largely un- 
explored. It appears to be of basic 
importance in a statute-oriented gen- 
eration of lawyers. It presents the 
challenge of another instance of a 
recurrent problem of democratic gov- 
ernment in a complex economy: the 
suitable accommodation of popular 
control and flexible administrative 
expertness. 


oe me not be misunderstood as saying there are no bad laws, or that 
grievances may not arise for the redress of which no legal provisions have 
been made. I mean to say no such thing. But I do mean to say that although 
bad laws, if they exist, should be repealed as soon as possible, still, while 
they continue in force, for the sake of example, they should be religiously 


observed. 


—Abraham Lincoln in an address at 
Springfield, Illinois, January 27, 1837. 
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® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Decedents’ Estates 


Some Points To Remember 


" 1. The decedent’s final 
The death of a taxpayer terminates 


return. 


one taxable entity and creates a 
new one. The executor must file a 
final return for the decedent cover- 
ing the period from the beginning 
of his current taxable year, normally 
January I, to the date of death. 
Assuming that the decedent was on 
a calendar year basis this return is 
due on March 15 of the year follow 
ing the year of death. The dece- 
dent has presumably been paying his 
taxes currently on an_ estimated 
basis reflecting his expected income 
for the entire year. These estimated 
payments, which cease at death, will 
frequently give rise to a refund when 
the return is filed, since the actual 
tax on the short period income (to 
date of death) 
than the pro rata portion of the 


is likely to be less 


estimated tax for the entire year 
which the decedent has paid. 

If the decedent is survived by 
a spouse, who does not remarry 
within the year, the final return may 
be a joint one giving both the estate 
and the spouse the benefit of the 
split income rule. The joint return 
will include the decedent's income 
to date of death and the spouse's 
income for the entire year. Some 
question may be raised as to the 
authority of an executor to execute 
a joint return, at least where the 
total joint tax liability is in excess 
of the separate return tax on the 
decedent’s own income for the short 
period. This is a point which should 
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be borne in mind in the drafting of 
wills. In the absence of specific au 
thorization the executor may find it 
advisable to insist that the surviving 
spouse secure the estate against any 
deficiency resulting from an under 
statement of the spouse’s income. 
In any event the estate will presum- 
ably pay only its pro rata share of 
the tax shown on the return. 

2. The estate’s first return. The 
estate must report all income re 
ceived after the decedent’s death. 
\s a new taxable entity it may select 
its own taxable year, calendar o1 
fiscal, without regard to the dece- 
dent’s year. If the executor does not 
elect a fiscal year (ending on some 
month other than December), he 
will be on the calendar year basis. 
His first return for the estate will 
be due on March 15 of the year 
following the year of death and will 
cover the period between the date 
of death and December 31. 

The executor should consider 
adopting a year ending six months 
or so after the decedent’s death. 
The effect will be to create a short 
taxable year in which estate income 
will be taxed at lower rates. For 
example if the decedent dies in Jan 
uary, the executor might elect a year 
ending on June 30 or July 31. Net 
income received during this six 
months’ period will be taxed as 
though reported in a full-year re- 
turn and, since it will be only about 
half as much as a full year’s income, 
it will be taxed at lower rates. The 


adoption of a fiscal year by a new 
taxpayer is a matter of bookkeeping. 
The important thing is to make a 
definite choice and establish the yea 
before its close in the taxpayer's 
books and records. ‘No fiscal yea 
will . . . be recognized unless before 
its close it was definitely established 
as an accounting period by the tax 
payer and the books of such taxpayet 
were kept in accordance therewith.” 
Regulations 111, Sec. 29.41-4. In the 
case of an estate it may be feasible 
to fortify the election by an applica 
tion or other timely filing in the 
probate court. 

Incidentally the closing of the 
estate may produce another low rate 
taxable year. If the final distribution 
takes place some months before the 
end of the estate’s year, whether 
calendar or fiscal, the final return 
will again reflect considerably less 
than a full year’s income. And this 
lesser income, if taxed to the estate, 
will again be subject to a lower tax 
rate. (As to the treatment of income 
in the year of distribution, see Sec 
tion 162.) 

3. The estate’s income and deduc- 
tions. In the estate returns the exec 
utor will report income from the 
properties under his administration 

interest, dividends, capital gains 
and losses—and current income from 
the decedent's business if continued 
in operation. He will report rents 
from real estate only if the property 
is under his control, by authority of 
the will or of state law. Otherwise 
any rents collected by him will be 
for the account of the heirs or de 
visees and should be reported by 
them. He will also report “income 
in respect of” the decedent which 
is taxable to the estate under Section 
126. This 
things fees and other types of com- 
pensation received by the estate for 
services rendered by the decedent 
during his lifetime. Section 126 items 


includes among othe 


ordinarily represent claims in exist 
ence at the decedent’s death, in- 
cludable at fair value in the estate 
tax return. To compensate in part 


for this double tax, Section 126 
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allows the estate an income tax de 
duction equal to the amount of the 
estate tax attributable to such items. 

Under Section 113 (a) (5) the 
basis to the estate (and its distrib 


utees) for computing gains and 


losses in sale transactions is the 
value of the property at the dece- 
dent’s death (or one year after death 
if the optional valuation date is 
elected for estate tax under Section 
811 (j)). As a practical matter this 
means the value used for estate tax 
purposes, or for state inheritance 
tax if no federal return was filed. 
\s to property which is likely to be 
sold, therefore, a high valuation is 
often more favorable tax-wise than 
a low one. The higher basis reduces 
the taxable gain realized when the 
property is sold or eliminates it en 
tirely. This matter of basis is par- 
connection 


ticularly important in 


with promissory notes and other 


money claims which may eventually 


be collected in full. If a note for 
$1000 is valued for 
$700, the extra $300 subsequently 


estate tax atl 


collected from the maker will be 
ordinary income to the holder. This 
is because the collection of a note 
is not a “sale or exchange” and 
therefore does not qualify for capital 
gain treatment. This taxable “profit” 
is avoided by having the note ap 
praised at face, $1000, at the expense, 
of course, of some additional estate 
or inheritance tax. 

On the deduction side there is a 
class of items which may be deducted 
in either the estate or the income 
tax return, but not in both. These 
include costs and expenses attrib 
utable to the current management, 
conservation and maintenance ol 
property in the estate—attorneys’ and 
accountants’ fees, commissions, etc. 


These are part of the costs of ad 
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Calvin P. Sawyier + Editor-in-Charge 


Feperat COURTS—PROCE 
DURE: 
mer, 1949, issue of Wyoming Law 
Journal (Vol. 3—No. 4) 
general survey of the work of the 


Iwo articles in the Sum 
present a 


Judicial Conference Committee on 
Pre-trial Procedure. Will Shafroth, 
who is with the Administrative Of 
fice of the United States Courts and 
who acts as secretary to the Com- 
mittee, sketches the ‘Pre-trial Tech- 
niques of Federal Judges” (pages 
185-196) by reference to the actual 
practice of individual federal judges. 
Professor Edson R. Sunderland, con- 
sultant to the Committee, discusses 
the general purposes of the pre-trial 
conference in ‘Procedure for Pre- 
Federal 


trial Conferences in the 
Courts” (pages 197-203). Together 


these two articles enable the lawyer 
to get a vicarious “inside” look at 
this important phase of proceeding 
(Address 

Casper, 


in the federal courts. 


Wyoming Law Journal, 
Wyo.; price for a single copy: not 


stated.) 


Ferner AL, TAXATION—‘“Fertil 
ity Tables—A Method To Resolve 


the Tax Valuation of Property 


Law Magazines 


ministration and deductible as such 
under Section 812 (b) of the estat 
tax law. They also represent non 
business expenses, deductible for in- 
come tax under Section 23 (a) (2). 
The executor can take his choice. 
But he must be sure to comply with 
Section 162 (e) if he decides to use 
the deduction in the income tax 
return. He must file a statement that 
the items have not been claimed or 
allowed under Section 812 (b) and 
a waiver of his right to deduct them 
at any time for estate tax purposes. 
If the statement is not filed the de 
duction may be lost. 

The major deduction peculiar to 
estates, in common with trusts, re- 
lates to income distributable or dis- 
tributed to the beneficiaries. The 
incidence of the tax in this area 
depends upon the application of 
Section 162. This problem will be 


considered in a later note. 


Transfer Containing Birth Contin- 


gencies’’: This article in the Nebraska 


Law R. Seacrest, 
(Vol. 29; pages 17-59) will be of in- 


Review, by Joe 


terest, and possibly of use, to all 
tax lawyers. As long as contingencies 
of birth are made part of tax law, 
judicially-acceptable means of ascer- 
taining the value of such contin- 
gencies must be sought. For the tax 
payer this may be particularly de 
cisive, as his is the burden of over 
coming whatever answer the Com 
missioner may assert. Vhe present 
article may ultimately help to pro 
vide a useful weapon in meeting the 
taxpayer's burden of valuing inter- 
ests which heretofore it has been con- 
sidered impossible to value by any 
(Address: Ne- 
braska Law Review, University of 
Nebraska, Lincoln, Neb.; price for a 
single copy: $1.00.) 


recognized methods. 





Editor’s Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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Fepera TAXATION—“Relief 
from Delinquency Penalties: The 
Internal Revenue Code”: In the Uni- 
versity of Pennsylvania Law Review 
(Vol. 98; pages 183-202) Herbert W. 
Reisner takes up a matter which is of 
concern to lawyers whenever they 
give an opinion on taxability. Delin- 
quency issues are secondary issues in 
most cases, but the author warns the 
practitioner not to neglect to offer 
all the evidence relevant to relief 
from such penalties. The anomalous 
difference in the possibility of ob- 
taining relief when the taxpayer fails 
to file a gift or estate tax return on 
the one hand, and when the taxpayer 
fails to file an income tax return on 
the other hand, is noted by the 
author. The body of the article is an 
attempt to outline the burden of 
proof necessary to get relief, under 
the headings of: delinquency caused 
by the taxpayer, delinquencies caused 
by agents, and delinquencies caused 
by advisers (accountants and law- 
yers). (Address: University of Penn- 
sylvania Law Review, 3400 Chestnut 
Street, Philadelphia, Pa.; price for a 
single copy: $1.00.) 


Inrerstate COM MERCE— 
RAILROAD RATES—“‘Group 
Rates: A Questionable Feature of 
the Railroad Rate Structure”: A note 
in the University of Pennsylvania 
Law Review (Vol. 98; page 204) 
considers the railroad rate-making 
practice of treating variously located 
producers or several localities as if 
they were all situated at one point 
so that freight charges for all within 
the “rate group” are identical. The 
topic is one of current interest be- 
cause it is analogous to basing point 
pricing systems and because an ap- 
peal to the Supreme Court of the 
United States has been filed which 
challenges the validity of group rates. 
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Lynchburg Traffic Bureau v. U. S., 
84 F. Supp. 1012, appeal filed Octo- 
ber 4, 1949. (Address: University of 
Pennsylvania Law Review, 3400 
Chestnut Street, Philadelphia, Pa.; 
price for a single copy: $1.00.) 


Restraints OF TRADE —Sec- 
tion 3 of the Clayton Act—“Potential 
Impairment of Competition—The 
Impact of Standard Oil Company of 
California v. United States on the 
Standard of Legality Under the Clay- 
ton Act”: A full length treatment of 
the recent Supreme Court decision, 
which injects anti-trust considera- 
tions deep into the sphere of internal 
corporate organizational policy, by 
Louis B. Schwartz, is published in 
the University of Pennsylvania Law 
Review (Vol. 98; pages 10-40). The 
author suggests that the Court has 
rightly drawn a distinction under 
Section 3 of the Sherman Act be- 
tween those corporations which have 
a powerful, even though not a mo- 
nopolistic, position in the trade, and 
those which are small businesses or 
newcomers. As to the former, exclu- 
sive supply contracts are, in effect, 
illegal per se, especially where all the 
“leaders” of the particular industry 
employ such contracts; but the latter 
may properly be allowed the use of 
this business device. This, says the 
author, preserves the legislative in- 
tent to have the Clayton Act perform 
a function not covered by the “un- 
reasonable” restraints proscribed by 
the Sherman Act, gives effect to the 
qualifying clause of Section 3 of the 
Clayton Act, and falls into the ration- 
ale of decisions going back to the case 
of Standard Fashion Co. v. Magrane- 
Houston Co., 258 U. S. 346 (1922). 
(Address: University of Pennsylvania 
Law Review, 3400 Chestnut Street, 
Philadelphia, Pa.; price for a single 
copy: $1.00.) 





Torts — NEGLIGENCE — The 
Role of Administrative Safety Meas. 
ures in Negligence Actions”: In the 
Texas Law Review (Vol. 28; pages 
143-167) Professor Clarence Morris 
discusses the effect which industrial 
safety standards promulgated by an 
administrative agency have on dam- 
age suits. The problem is taken up 
in relation to the two-fold manner in 
which it may be presented to the 
courts: (1) Is violation of an ad- 
ministrative safety measure neg- 
ligence as a matter of law? and (2) 
Is compliance with administrative 
safety requirements due care as a 
matter of law? The author 
against taking administrative non 
action on a particular matter as the 


warns 


equivalent of affirmative and express 
administrative rules, and concludes 
that considered administrative judg- 
ment should be deemed “presump- 
tively acceptable” in court on the is- 
sue of due care. (Address: Texas Law 
Review, University Station, Austin 
12, Texas; price for a single copy: 


$1.00.) 


Ww ILLS—“The Expectant Lega- 
tee”: In this comment in the Harvard 
Law Review (Vol. 63—No. 1; pages 
108-111), Professor Austin W. Scott 
takes up the problem of the person 
who, about to become a legatee, is 
prevented from becoming such by 
the fraud or violence practiced on 
the testator by the one who stands 
to be the beneficiary under the state 
of affairs existing at the time such 
fraud or violence was practiced. 
Professor Scott concludes that, as 
held in Latham v. Father Divine, 
299 N. Y. 22, 85 N. E. (2d) 168 
(1949) , the property is properly held 
on constructive trust by the fraud- 
ulent party for the benefit of the 
expectant legatee. (Address: Harvard 
Law Review, Gannett House, Cam- 
bridge, Mass.; price for a single copy: 
$1.00.) 
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# Tentative drafts of parts of a fed- 
cral income tax statute which the 
\merican Law Institute is currently 
preparing were discussed at a meet- 
ing of taxation practitioners in Wash- 
ington, D. C., on January 18, 19 and 
20. Subjects covered included cor- 
porate distributions, corporate for- 
mations, reorganizations and liquida- 
tion of subsidiaries and accounting. 
The over-all objective of the Insti- 
tute’s income tax project is the im- 
provement of the technical provi- 
sions of the present law. 
Participating in the meeting of 
the Income Tax Advisory Group 
were Charles Barnard of San Fran- 
cisco, Kenneth Bergen of Boston, 
John Boland of Washington, D. C., 
Howard Burns of Cleveland, Mor- 
ton P. Fisher, of Baltimore, Edgar J. 
Goodrich of Washington, D. C., Al- 
lan H. W. Higgins of Boston, Alex 
Hamburg of New York City, James S. 
Y. Ivins of Washington, D. C., 
\lbert E. James of Washington, 
D. C., Mark H. Johnson of New 
York City, Frank M. Keesling of Los 
\ngeles, Arthur H. Kent of San 
Francisco, John W. Kern and H. C. 
Kilpatrick of Washington, D. C., 
Hayner N. Larson of Minneapolis, 
Theodore R. Meyer of San Francisco, 
James A. Moore of Philadelphia, 
George Maurice Morris of Washing- 
ton, D. C., Ralph R. Neuhoff of St. 
Louis, C. R. Peterson of Washington, 
D. C., Joseph S. Platt of Columbus, 
Leonard M. Rieser of Chicago, Har- 
ry J. Rudick of New York City, 
Robert A. Schulman of Washington, 
D. C., Jacob S. Seidman of New York 
City, Lucien W. Shaw of Palm 
Springs, Harry Silverson of New 
York City, William R. Spoffard of 
Philadelphia, William A. Suther- 
land of Washington, D. C., Fran- 
cis H. Uriell of Chicago, Weston 
Vernon, Jr. of New York City and 


Robert W. Wales of Chicago. 

Stanley S. Surrey of the University 
of California, and William C. War- 
ren of Columbia University are the 
Chief and Associate Reporters. 
Working on particular phases of the 
project are John M. Maguire of Har- 
vard University, J. Rex Dibble of 
Loyola School of Law of Los Angeles 
and Thomas N. Tarleau and Ed- 
win §. Cohen of New York City. 
Maurice Austin of New York City 
is the Special Adviser on Matters 
Pertaining to Accounting. The work 
of the Reporters and their Special 
Consultants are under the immediate 
direction of the Tax Policy Com- 
mittee consisting of Norris Darrell 
of New York City, Lawrence E. 
Green of Boston, Dean Erwin N. 
Griswold of Harvard University Law 
School, Robert N. Miller and Ran- 
dolph E. Paul of Washington, D. C., 
and Paul G. Rodewald of Pittsburgh. 
Harrison Tweed of New York City, 
President of the Institute, and Her- 
bert F. Goodrich of Philadelphia, 
Director of the Institute, serve ex 
officio on committees. 

The current draft is in such tenta- 
tive form that it is not yet available 
for public distribution. As a result 
of the meeting and future meetings, 
it will be revised and submitted for 
general discussion at the Annual 
Meeting of the Institute in Wash- 
ington, D. C., on May 18, 19 and 20. 








" The Board of Governors of the 
Oregon State Bar have inaugurated 


the practice of holding their meet- 


ings at the various law schools in 
the state, so that law students will 
have the opportunity of meeting 
members of the Board and learning 
of the work of the association. The 
October meeting was held at the Uni- 


versity of Oregon. At an assembly 
of the students representative prob- 
lems which come before the Board 
were discussed and Lee W. Karr, 
Secretary, gave an outline of em- 
ployment opportunities in the state. 
The meeting was then opened for 
informal discussion and questions by 
the students. 


————_—. 


* A number of state and local bar 
association journals have in recent 
months revised their format and 
cover pages. One of the most suc- 
cessful of these changes is that made 
by the Connecticut Bar Journal 
which now has a dignified and clean- 
cut appearance. Dicta, the publica- 
tion of the Denver and Colorado Bar 
Associations, has adopted a modern 
format, as has The Bulletin of the 
Cuyahoga County Bar Association. 
Beginning with the January num- 
ber, the Cleveland Bar Association 
Journal features on its cover re- 
productions of Sir Leslie Ward's 
Spy prints. 

The Law Society's Gazette is now 
printed on more attractive stock and 
a lessening of the paper shortage 
apparently has permitted the Gazette 
to resume publication of all its for- 
mer departments and some new ones. 
There is a lively letter column in 
which in recent numbers there has 
been controversy over the desirability 
of gowns for justices’ clerks. One 
correspondent writes, “The clerk, by 
reason of his very office, takes a not 
inconsiderable share in what I may 
call the mechanical side of the work 
in court: he reads the charge, in- 
forms the defendant, in appropriate 
cases, of his right to trial by jury, 
calls upon him to plead, and so on. 
As a result, although he is as a rule 
seated below the Bench, there is 
sometimes some confusion in the 
minds of those unused to court prac- 
tice as to his function, and a tend- 
ency to regard him as the Court itself. 

“If he, alone in Court, were to be 
gowned, and presumably also dis- 
tinguished by bands, his appearance 
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Bar Activities 


of importance would be increased. 

“He is, after all, the servant of his 
justices, and so long as they are 
content to appear without robes, he 
should not aspire to the pretensions 
of a gown.” 


® A regional meeting of bar associa- 
tion secretaries was sponsored in 
January by the Columbus Bar As- 
sociation. Subjects discussed were 
membership participation in associa- 
tion activities, publications, public 
of association 
operation, and arrangements for an- 


relations, mechanics 
nual meetings. The guests were en- 
tertained at a cocktail party by the 
Ohio State and Columbus Bar Asso 
ciations. The general chairman of 
the meeting was Milton Bachman, 
Executive Secretary of the Michigan 
State Bar Association. 


Samuel H. 
PLATCOW 





® Lhe seventy-fourth annual meet- 
ing of the State Bar Association of 
Connecticut was held at Hartford in 
October. the first 
meeting after a full year of opera 
the 
terned very closely on the constitu 
tion of the American Bar Associa- 


This is annual 


tion of new constitution pat 


tion. It was also the end of the first 
year with a central office in the charge 
full-time 
Ihe advantages of these steps were 
clearly apparent from the widened 
scope of the Association’s activities 
and influence as revealed in the re 
ports presented. 

The Secretary's report revealed an 
all-time high in an active member 


of a executive secretary. 


ship of 1477. This shows an increase 
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in the last decade trom about 30 per 
cent of the Connecticut lawyers in 
the Association to over 60 per cent. 

Nineteen of the 
committees reported. Most of the re- 
ports contained either specific rec 


two-dozen-odd 


ommendations for action or a nat 
rative of action already carried out. 
Four of the six sections presented 
reports. 

The meeting of the Assembly was 
followed by the meeting of the Board 
of Delegates. In addition to passing 
finally on the matters considered by 
the Assembly, the Board adopted new 
sets of by-laws for the Association 
and for itself, implementing the new 
constitution adopted in June, 1948. 

he meeting concluded with the 
annual dinner at which 
General J]. Howard McGrath was the 
guest of honor. 

The newly elected officers are Sam- 
uel H. Platcow of New Haven, Pres 
ident; H. Meade Alcorn, Jr. of Suf 
field, First Vice Wil 
liam W. Gager of Waterbury, Se« 
ond Vice President; Herbert $. Mac- 
Donald, and 
John I. Ely of New Haven was re 


Attorney 


President; 


Secretary ‘Treasurer. 
and 
‘Treasurer. A wrist watch was pre- 
sented to Charles W. Pettengill of 
Greenwich, retiring President. 


appointed Assistant Secretary 


® The Committee on Continuing 
Legal Education of the American 
Law Institute, collaborating with the 
Bar reports 
the following activities during the 
past two months. 

Charles W. Joiner of the Univer- 
sity of Michigan Law School, has 


American Association, 


become Director of the Committee 
for the Mid-Western Area. Professor 
Joiner himself to the 
creation of state-wide organizations 
within bar associations for conduct- 
ing programs on continuing legal 
education in 
James E. Brenner of Stanford Uni- 
versity Law School, continues as Di- 
rector for the Western Area, and 
John E. Mulder continues as Direc- 
tor of the Committee, with head- 
133 South 36th Street, 


will devote 


quarters at 


midwestern states. ° 


Philadelphia 4, Pennsylvania. 

The 
pointed to membership on the Com. 
mittee: 


following have been ap 


Representing the American Law 
Institute 
Arch M. Canwrall, Clarksburg, 
West Virginia 
William H. Eckert, Pittsburgh, 
Pennsylvania 
Arthur Larson, Cornell Unive: 
sity Law School 
Representing the Section on Legal 
Education of the American Bai 
Association 
Richard Bentley, Chicago 
Representing the Junior Bar Con- 
ference 
Bryce Rea, 
D. C. 


Publications of the Committee on 


Washington, 


Jr. 


important subjects of the law are 
being sold under a_ subscription 
plan, pursuant to which six publica 
tions per year may be purchased at 
an annual fee of ten dollars. The 
Committee reports that the numbe 
of subscribers is increasing at a very 
rapid rate, subscriptions coming from 
all over the country. Included in Se- 
ries One of the subscription plan 
are: 
Legal Problems in Tax Returns, 
by Thomas P. Glassmoyer and 
Sherwin T. McDowell 
Lifetime and Testamentary Estate 
Planning, by Harrison Tweed and 
William Parsons 
The Drafting of Partnership 
Agreements, by John E. Mulder 
and Marlin M. Volz 
Labor Law and Labor Negotia- 
tions, by Marcus Manoff 
Price Discriminations and Related 
Problems under the Robinson- 
Patman Act, by Cyrus Austin 
Basic Accounting for Lawyers, by 
Barton E. Ferst 
Scheduled for spring and summe1 
publication are pamphlets on: 
Organizational Problems of Small 
Businesses, by Leonard Sarner 
Bankruptcy and Arrangement Pro- 
ceedings, by Leon Forman 
Pre-Trial Practice, by Harry D. 
Nims 
Practice under the Wage and Hous 
Act, by Charles H. Livengood 


no are whale aid: cco cicalaaaamel 
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Procedure Before the Bureau of 

Internal Revenue 

The Drafting of Corporate Instru- 

ments 

The Committee 
Legal Education has recently co 
operated in the following programs: 

One of the most successful legal 


on Continuing 


institutes was conducted in Atlanta 
on 1949, at 
winter meeting of the Georgia Bat 


December 8, the mid 
\ssociation, with more than 250 law- 
yers attending. The subjects covered 
for 
estates and organizational problems 


were estate planning smaller 
of small businesses. The outstanding 
panel of lecturers included Profes- 
A. J. Casner of Harvard Law 
School; Allan H. W. Higgins, Bos- 
ton; William Parsons, New York 
City; Chester Rohrlich, New York 
City; Arch M. Cantrall, Clarksburg, 
West Virginia, and George Craven, 
Philadelphia. Honorable Herbert F. 
Goodrich of Philadelphia was the 


So! 


dinner speaker. As a result of the 
success of the project, the Georgia 
Bar Association generously contrib- 
uted $500 to the Committee in fur- 
therance of its project. 

A fifteen-lecture course on prob- 
lems of general practice is currently 
being conducted in Philadelphia by 
the Committee on Professional Edu- 
cation of the Philadelphia Bar Asso 
ciation. More than 250 lawyers are 
enrolled. The subjects and lecturers 
are: 

Legal problems in tax returns, 
three lectures by Clement J. Clarke, 
Jr., Fred L. Rosenbloom and Ken- 
neth W. Gemmill, all of Philadel- 
phia; federal procedure and _prac- 
tice, four lectures, by Philip Wernen 
\mram of Washington, D. C., Wil- 
liam H. Kirkpatrick of Philadelphia, 
Charles E. Kenworthey of Pittsburgh 
and Thomas D. McBride of Phila- 
delphia; family law, three lectures, 
by Louis B. Schwartz and Nochem 
S. Winnet, of Philadelphia, and 
Frederick B. Smillie of Norristown, 
Pennsylvania; real estate law and 
practice, five lectures by Morris Wolf 
of Philadelphia. 

A six-lecture course current 
problems in taxation is being spon- 
sored by the St. Louis Bar Associa- 


on 





tion. The 


are: 


subjects and 


Legal problems in tax returns, by 
Lewis D. Spencer of Chicago; estate 
planning by George Craven of Phila 
delphia and Paul F. Millett of Chi- 
cago; forms of business organizations 
and the tax laws, by Alan C. Gornick 
of Detroit; income tax problems re 
lating to ownership of real estate 
and securities by David Richmond of 
Washington, D. C.; corporate reor- 
ganizations and readjustments by 
Edwin S. Cohen of New York City. 

Approximately 130 lawyers were 
enrolled for an Institute on Organi- 
zational Problems of Small Busi- 
nesses, in Jacksonville, Florida, on 
December 16, 1949, sponsored by the 
Jacksonville Bar Association. Speak 
ers were Leonard Sarner, James M. 
Sutton and Joseph W. Price, III, all 
of Philadelphia. The Extension Divi 
sion of the University of Florida co- 
operated with the Jacksonville Bar 
Association. 

The Lancaster County Bar Asso 
ciation conducted its second success- 
ful institute on December 16, 1949, 
at Lancaster, Pennsylvania. The sub- 
ject was “Legal Problems in Tax 
Returns” and _ the 
Thomas P. Glassmoyer and Sher- 
win T. McDowell of Philadelphia. 

Institutes on legal problems in tax 


speakers were 


returns were also held as follows: 

Spokane, Washington, January 21, 
1950, by the Spokane Bar Associa- 
tion. Lecturers were Charles F. 
Osborn of Seattle and Alfred Harsch 
of the University of Washington 
Law School, and Douglas Barnes of 
the Bureau of Internal Revenue. 

Tucson and Phoenix, Arizona, 
January 20 and 21, 1950 by the Ari- 
zona State Bar. Speakers were Oliver 
M. Jamison and Newton T. Russell 
of Fresno, California. 

Tulsa, McAlester, Enid, Oklahoma 
City and Lawton, Oklahoma, Jan- 
uary 31, February 1, 7, 8, and 9, 1950, 
by the Oklahoma Bar Association. 


—_—_——@ 


® The Akron Bar Association cele- 


Bar Activities 


lecturers? gbrated in January its seventy-fifth 


anniversary with an all-day program. 
Speakers at the luncheon meeting 
were President James M. Hengst of 
the Ohio State Bar Association and 
Frank C. Dunbar, Jr., Vice Chair- 
man of the Section on Bar Activities. 
Discussion from the plaintiff's and 
defendant's point of view on the sub- 
ject of “Evaluation of Personal In- 
jury Claims” was a feature of the 
afternoon program. At the banquet 
the featured speaker was former At- 
torney General Charles J]. Margiotti 
of Pennsylvania. James M. Hinton is 
President of the Akron Bar Associa- 
tion and Marian Brock is the Execu- 
tive Secretary. 


* The spring program of the Ohio 
Practicing Law Institute will consist 
of a Probate Practice Institute deal 
ing with three topics: “Settling Ac- 
counts”, “Transfers from Decedents’ 
and “State Taxes on Trans- 
Estates”. The 
Institute is offered to any local bai 
and the 
prominent Ohio lawyers, all special- 


Estates”, 
fers from Decedents’ 


association speakers are 
ists in probate practice. A syllabus 
on each of the topics is mailed in 
advance to each person registering 
for the Institute and the secretary's 
office of the State Bar 
assists the local bar association by 


Association 


sending out notices and making ar- 
rangements for publicity. Professor 
Justin H. Folkerth of Ohio State 
University is Chairman of the Ohio 
Practicing Law Institute. 


® A course of fourteen lectures on 
“The Place of Law in Democratic 
Society,” for teachers in the schools 
of New York City, sponsored by The 
Association of the Bar of the City 
of New York, drew an average at- 
tendance at each lecture of over 500 
teachers. Teachers in the public 
schools received in-service training 
credit attending 


for the course, 
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Nominating Petitions 


which was given by fourteen mem- 
bers of the Association under the 
direction of a committee whose chair- 
man was former Supreme Court Jus- 
tice Pax.ton Blair. 

Topics and lecturers were “Fed- 
eral and State Constitutions”, by 
Herbert Wechsler; “Common Law 
and Statutes”, by Justice Bernard L. 
Shientag; ‘Regulations by Admin- 
istrative Agencies”, by Robert M. 
Benjamin; “Elements of Due Process 
and Principal Categories of Liti- 
gation”, by Judge Paxton Blair; 
“Rights and Duties of Citizens”, by 
Judge Samuel I. Rosenman; “Family 
Law and Social Welfare”, by Justice 
Hubert T. Delany; “Protection of 
Property and Personal Rights”, by 
Justice Bernard Botein; “Labor and 
Management”, by Theodore W. 
Kheel; “Bill of Rights”, by Whitney 
North Seymour; “Taxation”, by 





Randolph E. Paul; “Development of 
Public Projects and Control of Uses 
of Land”, by Lewis Orgel; ‘The 
Trial of Cases and Arts of Counsel- 
ling,” by Judge J. Edward Lumbard, 
Jr.; “Law Reform”, by Justice Henry 
C. Greenberg, and “Formation of 
Enlightened Opinion”, by Judge 
Jerome N. Frank. 





* The Committees on Aeronautical 
Law of the Illinois State and Chicago 
Bar Associations sponsored in Feb- 
ruary a clinic on the question of 
federal as opposed to state control 
of aviation. John C. Cooper, former 
vice president of Pan American Air- 
ways, was the principal dinner 
speaker. Mr. Cooper spoke on “In- 
ternational Aviation Law and Its 
Relationship to Federal and State 
Legal Problems.” Afternoon sessions 


of the clinic were devoted to panel 
discussions which considered the fol- 
lowing topics: “Safety and Aircraft 
Operations”; “Application of State 
Substantive Law to Aircraft in 
Flight”, and “Economic Control of 
Aviation”, 





@ 





® The Cuyahoga County Bar Asso 
ciation has held its fourth public 
employees’ testimonial dinner. Five 
public employees were honored and 
distinguished service scrolls awarded 
to them. The awards were made to 
Mrs. Anna Mae Lahiff, Probation 
Officer of the Municipal Court; 
Thomas A. Albertson, Deputy Mu- 
nicipal Court Clerk; George P. 
Heidt, Deputy County Clerk at 
Criminal Court; John Ray, Bailifi 
of Municipal Court; and Ellis V. 
Rippner, Deputy Probate Court 
Clerk. 


Nominating Petitions for State Delegates 


California 


® The undersigned hereby nomi- 
nate Harry J. McClean of Los 
Angeles for the office of State Dele- 
gate for and from California to be 
elected in 1950 for a three-year term 
beginning at the adjournment of the 
1950 Annual Meeting: 

Gilford G. Rowland of Sacra- 
mento; 

Leon E. Warmke of Stockton; 

Frank C. Lerrigo of Fresno; 

Harry M. Conron of Bakersfield; 

Eugene Glenn of San Diego; 

Raymond T. Sullivan, Jr., of 
Riverside; 

Charles A. Beardsley, Gerald H. 
Hagar, Liston D. Allen and Cyril W. 
McClean of Oakland; 

William L. Prosser of Berkeley; 

Marvin Handler, Tadini Bacigal- 
upi, Samuel B. Stewart, Jr., Charles 
F. Jonas and Martin J. Dinkelspiel 
of San Francisco; 

Richard K. Gandy of Santa Mon- 
ica; 

Dana Latham, Walter L. Nossa- 
man, Forrest A. Betts, Jerry Giesler, 
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Herbert Freston, Edward S. Shattuck, 
Gurney E. Newlin and James C. 
Sheppard of Los Angeles. 


Missouri 


® The undersigned hereby nominate 
Ronald J. Foulis of St. Louis for the 
office of State Delegate for and from 
Missouri to be elected in 1950 for 
a three-year term beginning at the 
adjournment of the 1950 Annual 
Meeting: 

James A. Finch, Jr., and Allen L. 
Oliver of Cape Girardeau; 

Laurance M. Hyde of Jefferson 
City; 

Rufus Burrus of Independence; 

Douglas Stripp, R. L. Hecker, 
George L. Gisler, Cornelius Roach, 
Leo B. Parker, Roscoe C. Van 
Valkenburgh and James T. Britt of 
Kansas City; 

W. Wallace Fry of Mexico; 

Forrest M. Hemker, George L. 
Stemmler, William W. Crowdus, 
Clarence M. Barksdale, C. Kenneth 
Thies, Isaac C. Orr, Oscar Habenicht, 


C. O. Inman, Leo Lyng, Ethan A. H. 
Shepley, Lon Hocker and Luther 
Ely Smith of St. Louis; 

Warren M. Turner of Springfield. 


New York 


® The undersigned hereby nominate 
Franklin E. Parker, Jr. of New York 
City to fill the vacancy in the office 
of State Delegate for and from New 
York: 

Theodore G. Kenefick and Thomas 
Penney, Jr. of Buffalo; 

Arthur E. Sutherland, Jr. of 
Ithaca; 

Harrison Tweed, Whitney North 
Seymour, H. W. Nichols, Weston 
Vernon, Jr., K. N. Llewellyn, John 
W. Davis, Allen Wardwell, E. J. 
Dimock, Wm. Dean Embree, Orison 
S. Marden, Glover Johnson, C. C. 
Burlingham, Otis T. Bradley, Mason 
H. Bigelow, Bruce Bromley, Paul B. 
De Witt, Thomas D. Thacher, Samuel 
Seabury, George Spiegelberg, Robert 
McC. Marsh, L. Randolph Mason 
and Timothy N. Pfeiffer of New 
York City. 
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North Dakota 

® The undersigned hereby nomi- 
nate Herbert G. Nilles of Fargo for 
the office of State Delegate for and 
from North Dakota to be elected in 
1950 for a three-year term beginning 
at the adjournment of the 1950 An- 
nual Meeting: 

Mack V. Traynor, Clyde Duffy and 
Frederic T. Cuthbert of Devils Lake; 

Harvey B. Knudson of Mayville; 

Theodore Kellogg and H. A. Mack- 
off of Dickinson; 

Ernest R. Fleck, Charles L. Foster, 
John A. Zuger, William R. Pearce, 
George S. Register and Clyde L. 
Young of Bismarck; 

O. B. Burtness, Harold D. Shaft, 





T. A. Toner, Thomas P. McElroy, 
Jr., Harold Hager, Thomas L. Deg- 
nan, Carlton G. Nelson, O. H. Thor- 
modsgard, C. F. Peterson, Philip R. 
Bangs and Mabel P. Vaaler of Grand 
Forks; 

John C. Pollock and Adrian O. 
McLellan of Fargo. 


Virginia 
® The undersigned hereby nominate 
Thomas B. Gay of Richmond for 
the office of State Delegate for and 
from Virginia to be elected in 1950 
for a three-year term beginning at 
the adjournment of the 1950 Annual 
Meeting: 

Gardner L. Boothe and John Bar- 
ton Phillips of Alexandria; 








Views of Our Readers 





® Members of our Association are invited to submit short communications expressing 
their opinions, or giving information, as to any matter appearing in the Journal or 
otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because of length. The Board 
is not responsible for matters stated or views expressed in any communication. 





Important that Lawyers 
Should Act 
® The retiring President of the 
American Bar Association, Mr. Hol- 
man, made some very important 
statements in his annual address 
(35 A.B.A. J. 801; Oct. 1949) with 
respect to statism versus the tradi- 
tional American individual enter- 
prise system of government. In the 
main I find no fault with these state- 
ments. 

However, I do wish to invite the 
earnest attention of my fellow mem- 
bers of the Association to Mr. Hol- 


man’s statements (1) that as lawyers, 
it is more important for us to become 
articulate and do something about 
it than it is that we get better fees 
and (2) that if we would lay aside 
party labels, refuse to be moved by 
arguments based on expediency, put 
the long-range good of our country 
and its people above personal ambi- 
tion, we could actually work the 
miracle of restoring the Constitution 
and its guarantees of liberty and 
property and preserve the rights of 
the people and the rights of the 
states against centralized power. 


Nominating Petitions 


Joseph W. Richmond, C. Armonde 
Paxson, and Sidney D. Watson of 
Charlottesville; 

Frank W. Rogers, John H. Thorn- 
ton, Jr., Fred B. Gentry, Sidney F. 
Parham, Jr., John D. Carr, Leonard 
G. Muse and George S. Shackelford, 
Jr., of Roanoke; 

Robert B. Tunstall and Leigh D. 
Williams of Norfolk; 

S. H. Williams and Henry M. 
Sackett, Jr., of Lynchburg; 

E. Randolph Williams, John W. 
Riely, Wirt P. Marks, Jr., John H. 
Bocock, William S. D. Woods, 
Thomas C. Gordon, Jr., and Law- 
rence E. Blanchard, Jr. of Richmond; 

Edwin B. Meade and Frank Tal- 
bott, Jr. of Danville. 


The lawyers have been articulate 
and have done something about the 
situation which is the theme of Mr. 
Holman’s address. Indeed the law- 
yers have done a great deal about it! 
At page 825 of this same issue of the 
JournAL for October, 1949, Mr. 
Blaustein makes a statement—which 
seems to be entirely correct—that: 


Fifty-eight per cent of the legislators 
comprising the 8lst House of Repre- 
sentatives are members of the Bars of 
their respective states, as compared to 
the 66% per cent lawyer representa- 
tion in the Senate. Of the 435 men 
and women in the lower chamber, 254 
are attorneys, while the Senate's 
ninety-six-man body now possesses a 
lawyer population of sixty-four. 


Thus the lawyer representation in 
each House of the Congress consti- 
tutes a majority in the respective 
Houses, and no bill can become law 
without the votes of at least a ma- 
jority of those present constituting 
a quorum. Moreover, all the judges 
of the federal courts who interpret 
the statutes and the Constitution are 
lawyers and the vast majority of the 
principal staff—officers in the Execu- 
tive-Administrative branch—are law- 
yers. Members of our profession have 
had a dominant part in establishing 
and applying the laws which have 
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converted our nation into a welfare 
state in the short space of some six- 
teen years. 

It has always been true that mem- 
bers of the judiciary were and are 
lawyers. The high present-day pro- 
portion of lawyers in the law-making 
branch and in the executive-admini- 
strative branch has varied to some 
extent from time to time during past 
years but the fact remains that the 
advocates of statism, bureaucracy and 
the welfare state have made their 
greatest gains at a time when lawyers 
indubitably have been in the ascend- 
ency in the federal government in 
at least two of the three departments 
of our Government and exercised a 
powerful if not dominant rdéle in 
the third one. 

But it would be doing the lawyers 
in the Congress an injustice to as- 
sume that they willingly fastened 
statism, bureaucracy, and the wel- 
fare state around their own necks 
and the necks of their fellow-Ameri- 
cans. 


The correct answer as to why this 
has occurred is found in the number 
and power of pressure groups. The 
methods followed by these pressure 
groups in securing legislation favor- 
ing their respective interests and 
then in securing latitudinarian inter- 
pretation of such legislation were 
sketched by me in addresses to num- 
erous State Bar Associations and to 
the American Bar Association con- 
ventions when I was Chairman of the 
Special Committee on Administra- 
tive Law, some of which addresses 
have been published in Americans 
on Guard. Mr. John T. Flynn has 
recently described in his new book, 
The Road Ahead, the devious but 
effective manner in which a few of 
these groups have recently wrecked 
great governments. 

Lawyers are not immune from the 
pressure at the polls of these selfish 
groups, members of which burrow 
into every avenue of propaganda. 
Even as I write some of these labor 
pressure groups have marked for 
defeat at the next election a large 
number of lawyer Senators and Con- 
gressmen while at the same time 
promising all possible support to 
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other elective officers who have 
supported the programs of such pres- 
sure groups. In fact, these pressure 
groups have publicly announced 
their purpose and a few of them 
literally have millions of dollars in 
their treasuries and many votes to 
make effective their opposition or 
support. 


The number of such groups is 
legion. A student has found Wash- 
ington addresses for about 530 na- 
tional associations or organizations. 
Statistics compiled by a Government 
agency shows that there are some 
8,200 of these organizations and more 
than twenty years ago the Chicago 
Tribune published the information 
that there were then over four hun- 
dred of such organizations concerned 
with religion, reform, pacifism, or 
socialism and today there must be 
added the cells of communism. 


I conclude this letter by a quota- 
tion from an address delivered by 
E. B. Gallaher of the Clover Manu- 
facturing Company of Norwalk, 
Connecticut, on April 6, 1949, before 
the annual meeting of the American 
Ordnance Association wherein he 
stated, among other things, that: 


According to Government figures, 
our population may be divided as 
follows: There are 70 per cent who, 
when they reach maturity, have the 
intelligence of a 14-year-old child. 
About half of this group is classed as 
D-minus, representing those of very 
low intellect. 

This 70 per cent can do little or 
no thinking for themselves. They can 
initiate nothing and must depend en- 
tirely on others for leadership and for 
the direction of their thinking. 

There are 16 per cent having nor- 
mal intelligence. They can initiate 
little, but they can be taught to do 
many things and do them well. They 
can acquire great knowledge. 

In this group we find small mer- 
chants, family doctors, office workers, 
foremen and many of our politicians. 


Then we have a group consisting of 
91% per cent, having high intelligence. 
These people are our planners, our 
managers. They include most of our 
top executives. Most of this group are 
highly educated. 

The final group, comprising 414 per 
cent, have very high intelligence. They 
are our scientists, our great doctors, 


engineers, great business executives, 
great financiers. Their principal job 
is doing the thinking, planning and 
the development of ideas for others. 

With this picture in mind, it is not 
hard to find the cause of the difficulties 
the country finds itself in today. 

Primarily, the three top groups, 
comprising 30 per cent of our popula- 
tion, are to blame. Especially the two 
top groups representing 14 per cent, 
may be considered as directly responsi- 
ble, for included in this group are the 
leaders of our industries. 

The vast majority of our population 
are true Americans at heart; are will- 
ing and anxious to work for what they 
get. Those of sub-normal intelligence, 
termed as D and D-minus, however, 
are usually seeking something for 
nothing. They realize their inability 
to do much for themselves; are not 
impressed too much by their personal 
freedom or our free enterprise system; 
are glad to take orders from anyone 
who promises them security and a 
living. 

Thus, this group of 100 million peo- 
ple has become the prey of the Com- 
munists, the Socialists, the unscrupu- 
lous politician and the labor leader. 

These sinister groups of men have 
promised these poor dupes that they 
would care for them from the cradle 
to the grave; all they asked for in 
return is their votes to keep them in 
office. 


If the lawyers of America in pri- 
vate practice would give of their 
time for not more than a month 
during every campaign year in vigor- 
ously campaigning for able and con- 
scientious men and women candi- 
dates for the United States Senate 
and the House of Representatives 
and for President of the United 
States, and in opposing just as 
strongly those candidates whose re- 
cords show that they can not be 
relied upon to serve impartially all 
the people of the United States to 
the extent the Constitution of the 
United States authorizes and permits, 
then I agree with Mr. Holman that 
the rights and liberties of the Ameri- 
can people, including their right to 
liberty of local self-government could 
be restored and preserved. Nothing 
less will do it before it becomes too 
late to do it at all. 


O. R. McGuire 


Washington, D. C. 
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The Nuremberg Trials 
“Victor's Justice’? 


= | read with interest Mr. Koessler’s 
review of the Henry Regnery Co. 
publication of Victors Justice by 
Montgomery Belgion, British author 
[36 A.B.A.J. 37; January, 1950]. This 
review is sO vicious in its comments 
that I believe it should not pass un- 
challenged. The  serious-minded 
reader of the book will emphatically 
disagree with Mr. Koessler’s assertion 
that it is a cheap vilification of the 
high achievement that the Nurem- 
berg Trial, Mr. Koessler again as- 
serts, undoubtedly was. Such a reader 
would also differ with his conclusion 
that “it is an abusive misrepresenta- 
tion of the noble purposes of those 
who engineered the trial.” 

This little work is a grave and 
closely-reasoned little volume. It is 
a real contribution to a controversial 
subject in which the author displays 
a keen insight, for a layman, into the 
legal principles involved. There is 
certainly need for this type of com- 
ment in a field surfeited with works 
of propagandists supporting the 
Nuremberg abortion. The substance 
of it is summarized in the quotation 
from T. S. Eliot with which it con- 
cludes: “We conceal from ourselves 
the similarity of our society to those 
we execrate.” To call the conduct of 
the Nuremberg trials by the name 
of international justice, Mr. Belgion 
says, is to accept a notion voiced by 
Thrasymachus and refuted by So- 
crates in Plato’s Republic, namely, 
that justice is “whatever serves the 
interest of the stronger”. 

Mr. Koessler makes some astound- 
ing statements in his review, one of 
which is that the author “presents 
fantastic allegations in justification 
of his bold accusation mostly based 
on journalistic reportage or other- 
wise insufficient documentation”, 
that the victorious powers had by 
their own crimes disqualified them- 
selves from sitting in judgment on 
defeated Germany. These so-called 
fantastic allegations include such 
Allied committed war crimes as the 
wholesale murders of civilian and 
noncombatants which took place in 
saturation bombings of German cities 


and towns with or without military 
value, the atomic destruction of 
Hiroshima, the mass deportations, 
extermination of minorities, impri- 
scnments without judicial process, 
forced labor and the looting by all 
four armies of occupation before, 
during and after the Nuremberg 
trials. As for the “conspiracies against 
peace” on which Mr. Justice Jackson 
placed so much emphasis, Mr. Bel- 
gion had only to cite the Russian 
record in relation to Poland, Lithua- 
nia, Latvia, Estonia and Finland. 
Space will not permit citing the ex- 
amples the author gives in refutation 
of the reviewer’s absurd statement. 


Another ridiculous statement by 
the reviewer is: “It is utterly untrue 
that at Nuremberg the victorious 
powers judged defeated Germany. 
Rather at Nuremberg, individuals of 
immaculate ethical and professional 
background were sitting in judgment 
over individuals charged with specific 
crimes.” It does not take a lawyer 
to appreciate that the judge, like 
any other human being, is subject to 
the predilections acquired in the 
country of his domicile no matter 
how “immaculately ethical” he may 
be. It might be appropriate to specu- 
late on what the finding would have 
been of a panel of either German 
or Japanese judges of a victorious 
Germany or Japan, “composed of 
men of unimpeachable integrity and 
of the highest moral fabric,” if they 
had to pass on the war crimes of the 
Americans, the French, the British 
and the Russians. Mr. Belgion is con- 
cerned with proving that, under the 
principles accepted by the interna- 
tional military tribunal, the Nazi 
crimes in Europe would have been 
fully justified if Germany had won 
the war. The Nazis would have been 
equally justified in hanging, on the 
pretext of war guilt, whomever they 
pleased among the vanquished in- 
cluding, of course, those whom the 
opposite turn of fate made judges at 
Nuremberg. His argument is based 
first upon the obvious point that 
there can be no real justice where 
the purposes of prosecutor and judge 
are identical, and second, that the 
governments or armies of the nations 
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whose representatives served as judges 
were those demonstrably guilty of 
crimes of the same character as those 
charged to the defendants. 

The Russians, who had partici- 
pated in the crimes of initiating war 
and stealing land, the crimes with 
which the Germans were charged, 
and who had collaborated with Ger- 
many, took part in the prosecution 
and sat or the bench with the other 
Allied judges to try their former 
partners in crime. This permitted 
them to and they did exclude from 
evidence the documents 
that the American State Department 
has released and which would have 
shown them guilty of the same crimes. 
new international 
“justice” which Mr. Belgion has the 
It appears to 
me particularly naive for a represen- 
tative of the American Bar to attempt 
to justify such procedure in view of 
the American Constitution, one of 
the fundamental tenets of which is 
that there must be a complete separa- 
tion of the executive and judicial 


self-same 


This is the 


temerity to criticize. 


functions. 

In this connection, it is interesting 
to note of the 
trials by Major General J. F. C. 
Fuller, prominent British historian, 


the condemnation 


as a throwback to barbaric revenge- 
taking and as a moral fraud, blam- 
ing the trials upon the “Jehovah com- 
plex”, the Biblical code of revenge. 
He warned that vengeance on a de- 
feated nation would lead to more 
terrible destruction in the 
next war. He said that “all civilized 


atomic 


people may one day curse” the pre- 
cedent set up by the trials “that 
might is right and that the greatest 
crime in war is to lose it.” The recent 
revolt of that eminent jurist of the 
Supreme Court of Iowa, the Honora- 
ble Charles F. Wennerstrum, who 
presided at some of the later Nurem- 
berg trials, when he stated that he 
was disillusioned and concluded that 
the “victor is not the best judge of 
the war-crime guilt” is still fresh in 
our minds. 

The war crimes trials, arranged by 
Britain, the United States, France 
and Russia in 1945, were born in an 
atmosphere of hatred and desire for 
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revenge. They were based on two 
major assumptions: first, that Ger- 
many alone was guilty of initiating 
and waging war; second, that nations, 
solely because they happened to 
emerge victorious, could constitute 
themselves a court of judgment upon 
the defendants simply because the ac- 
cused happened to be on the losing 
side. Their aim was to present Ger- 
many to the world as the instigator 
of the war and impose upon it 
responsibility for its atrocities and in 
that way cover up the fact that Presi- 
dent Roosevelt and many pseudo- 
statesmen in the United States and 
Europe were responsible in equal 
degree. It cannot be disputed that 
many Germans were guilty of crimes 
and that they could and should have 
been punished under existing laws. 
Nuremberg was not necessary for 
that purpose. 

The defendants were, in the ab- 
sence of applicable international law, 
condemned under ex post facto rules 
devised by the Court to suit its own 
convenience. The trials were cooked 
up by the war criminals of the four 
Allied powers to cover their own 
guilt. They have done an incalcula- 
ble amount of harm and have failed 
completely in their purpose. 

May we have more authors with 
the courage that Mr. Belgion has dis- 
played and more publishers to pub- 
lish such works. 


Paut W. TATGE 


Chicago, Illinois 


Welfare State 

Again 

® The annual address of retiring 
President Frank E. Holman, pub- 
lished in the October, 1949, issue, 
aroused in the writer a feeling of 
security in our government, which 
is a republic, and it assures me that 
government by law under our con- 
stitutional guarantees will be reestab- 
lished. Mr. Holman presented the 
difference between a “republic” and 
a “democracy” so simply and clearly 
that every person with a high school 
education or its equivalent could 
understand. 
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Our oath as officers of the court 
requires vigilant action on our part 
to repel the attacks against our form 
of government and the Constitution 
for the protection of ourselves and 
our clients. 

I cannot conceive of a lawyer so 
devoid of an understanding of the 
limitations of power delegated to the 
government by the people in the 
adoption of the Constitution as Ben- 
jamin H. Kizer who, at page 1029 
of the December issue of the AMERI- 
CAN BaR ASSOCIATION JOURNAL says, 
“that the Preamble to our Constitu- 
tion provides that one of the reasons 
for establishing that more perfect 
union is ‘to promote the general wel- 
fare’”’, and implies that the preamble 
delegates to the lawmaking bodies 
power to do what in their judgment 
is best for the people governed. 

The Bill of Rights was added to the 
Constitution to protect the people 
from the usurpation of powers by 
government. 


B. C. Harvey 


Mount Vernon, New York 


Disagrees with 
Mr. McKinnon 


# I am one of Harold R. McKinnon’s 
fans, but think a statement in his last 
article “Are We Really Against Com- 
munism” [36 A.B.A.]. 5; January, 
1950] is unfortunate and unfair. He 
says, ‘Masses of propertyless wage 
earners are dependent for their liveli- 
hood upon the caprices of their 
masters”! This implies a moral indif- 
ference to suffering due to industrial 
lay-offs that can not be justly charged 
to business executives today. I know 
of none who discharge good workers 
except as a matter of bitter necessity. 
“Caprice” is the wrong word. Except 
for those workers who chisel on it, is 
there any objection by businessmen 
to reasonable unemployment insur- 
ance? Industrial pensions, group life 
insurance and hospital plans cover- 
ing millions of working men have 
been promoted by business execu- 
tives. They have done so without 
pressure from the beneficiaries, and 
in many cases over the historic ob- 
jection of labor unions. 





I am sure Mr. McKinnon, on reflec. 
tion, would edit his text. This is no 
time to carelessly fan the flame of 
class hatred. 


SAMUEL B. PETTENGILL 


South Bend, Indiana 


Members of the Bar 

in England 

® There are two errors in the article 
about the English legal system in 
your December issue that I feel are 
sufficiently misleading to justify my 
correcting them. 

The first was one which I should 
say was glaring even coming from 
an enthusiastic amateur. Mr. Bass 
wrote: “The Bar in England is 
divided into two completely clear- 
cut portions—barristers and_ solici- 
tors.” 

This statement is true of the legal 
profession, but the Bar is one of the 
two branches. Solicitors are in no 
way connected with the Bar and 
what is more, no members of the pro- 
fession can belong to both branches. 

The second mistake is one which 
is less obvious but rather more im- 
portant. It is not correct to say that 
only British subjects can read for the 
Bar—that was a wartime regulation 
which is no longer in force. We have 
several Americans over here who are 
members of different Inns of Court 
and who will be able to practice here 
after Call to the Bar. (They will then 
be barristers and not solicitors.) 

Eric STOCKDALE 


Middle Temple 
London 


Balance of Power 

in Government 

=" In endeavoring to give practical 
form to our plans to achieve peace 
through world understanding and 
some measure of world government 
we are accustomed to use the forma- 
tion of the American Federal Union 
as an example and starting point. 
Our Federal Union was constituted 
with a two-way balance of power— 
functional balance between the judi- 
cial, legislative and executive 
branches of government—also a ver- 
tical balance between the central 
Federal Government and the distrib- 
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uted local state governments. Other- 
wise, the people would never have 
consented to a grant of sovereignty 


to the Central Government, not- 
withstanding the fact that distance, 
slowness of communication, and a 
much greater degree of self-sufficiency 
of families and areas afforded far 
superior protection. from arbitrary 
exercise of power by the central 
government than is the case today. 

Unfortunately, there has been, to 
a considerable degree, a break-down 
of the balance of power between state 
and federal governments and strong 


Habeas Corpus and 
Extraterritoriality 


(Continued from page 190) 


filed petitions for habeas corpus, not 
in the Southern District of New York 
but in the District Court for the Dis- 
trict of Columbia. And they did not 
bring the proceeding against the of- 
ficial of the Immigration and Nat- 
uralization Service who held them in 
custody, but against the Attorney 
General. The substantive issues ten- 
dered related to the interpretation 
and constitutionality of the 1798 
statute, and the procedure followed 
in determining that these alien en- 
emies should be removed to Ger- 
many. The Department of Justice 
was most anxious to resolve those 
issues which had been in constant 
litigation in the lower courts for a 
number of years, and to obtain an 
authoritative ruling which would 
permit us to wind up that phase of 
the alien enemy control program. 
But we pointed out to the Court the 
jurisdictional difficulties with a ha- 
beas corpus action brought in a dis- 
trict in which the petitioner was not 
being detained and against a re- 
spondent who did not have actual 
physical custody. At the same time 
we expressed our willingness to waive 
these objections in that particular 
case, if the defects were waivable, 
especially as these plaintiffs had 


pressure exerted for a break-down of 
balance of power between judicial, 
legislative and executive departments 
in the United States. 

It may be that for this reason 
many have been wary of premature 
surrender of any degree of sover- 
eignty to an international govern- 
ment. All of us recognize that in the 
international sphere any federation 
of nations possessing sovereign pow- 
ers must also be so organized as to 
insure both the balance of power 
between judicial, legislative and 
executive branches and the balance 


brought proceeding upon proceeding 
in different courts in order to delay 
and prevent their deportation. 


Court Cannot Issue Writ 

Unless Prisoner Is in Jurisdiction 
The Supreme Court, however, de- 
cided that under the present fed- 
eral habeas corpus statute—with its 
explicit reference to the grant of 
the writ within the “respective juris- 
dictions” of the various courts—no 
district court has power to issue ha- 
beas corpus where the prisoner is not 
confined within the court’s territo- 
rial limits at the time of the filing of 
the petition. Since the restriction is 
one which Congress has placed on 
the power of the District Court to 
act, it could not be waived by the 
parties. But the opinion expressly 
leaves open—by way of a significant 
footnote—the “question of what proc- 
ess, if any, a person confined in an 
area not subject to the jurisdiction 
of any district court may employ to 
assert federal rights.” 333 U.S. at 192, 
footnote 4. In that connection, Jus- 
tice Douglas, for the Court, cited the 
seven cases, decided in October, 1946, 
that had denied American service- 


men and civilians detained abroad 
leave to file original petitions in the 
Supreme Court. It may have some 
significance that he made no refer- 
ence to the many German war crim- 
inal petitions which had been denied 


Habeas Corpus and Extraterritoriality 


of power between international gov- 
ernment and national government. 
Quite possibly, therefore, those ar- 
dently desiring immediate establish- 
ment of world government with 
powers of enforcement will best serve 
the cause by simultaneously seeking 
the reasons for instances of break- 
down of balance of power in our 
own union and endeavoring to re- 
store the balance in order that suit- 
able safeguards may be provided in 
the international organization. 


Freperic B. SCHRAMM 
Cleveland, Ohio 


by a divided court, likewise on juris- 
dictional grounds. 

In December, 1948, the problem of 
habeas corpus and extraterritoriality 
came front stage again in the case 
of the Japanese war criminals, but 
against a striking international back- 
ground which dominated all the ac- 
tion. This was the well-known case 
of Hirota v. MacArthur. The peti- 
tioners were eleven high Japanese 
officials and military men who had 
been convicted by the International 
Military Tribunal for the Far East— 
the Far Eastern analogue of the 
Nuremberg tribunal—after a lengthy 
trial, of various war crimes: crimes 
peace, conventional war 
crimes, and crimes against humanity, 
including murder. Some had been 
sentenced to death, others to im- 


against 


prisonment for life or a term of years. 
They were imprisoned in Tokyo by 
General Walton Walker, an Amer- 
ican Army general, who was holding 
them pursuant to the direction of 
General MacArthur, as Supreme 
Commander for the Allied Powers 
in Japan, in accordance with the 
sentence of the International Mili- 
The respondents 
named were Generals MacArthur 
and Walker, who were in Tokyo, and 
General Bradley, Chief of Staff, Sec- 
retary of Defense Forrestal, and Sec- 


tary Tribunal. 
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retary of the Army Royall, who were 
in Washington. 


Justice Jackson 

Breaks Deadlock 

When the petitions were presented, 
the Court took the unusual step of 
setting them for argument. The four 
Justices (the Chief Justice, Justices 
Reed, Frankfurter, and Burton) who 
had continuously held that the Su- 
preme Court had no jurisdiction to 
consider original petitions by per- 
sons detained in Germany, whether 
German war criminals or Americans 
accused of other offenses, declared 
that in their opinion there was the 
same lack of jurisdiction in the 
Japanese cases. In an unprecedented 
and most candid statement, Justice 
Jackson announced that he would 
break the deadlock that existed in 
the German cases by voting for a 
hearing in the Far Eastern matter 
in which he felt no legal disqualifica- 
tion, but added the hope that it 
would not be necessary for him to 
participate in the final decision. As 
it turned out, this hope was fulfilled. 
It is an interesting note that argu- 
ment on behalf of the Japanese was 
made by a number of American law- 
yers, most of whom were flown by the 
Army from Tokyo for that purpose. 


Two major issues were presented 
to the Court in the Japanese war 
criminals proceeding. The first was, 
of course, the same issue that had 
been mooted in the German cases: 
whether the Supreme Court has 
jurisdiction under its original or ap- 
pellate jurisdiction to issue a writ 
of habeas corpus on behalf of these 
alien enemies detained in Japan. In 
its final decision the Court found it 
unnecessary to pass upon that point 
because it was persuaded that, even if 
general jurisdiction to issue the writ 
existed, the international nature of 
the tribunal which had tried and 
sentenced the petitioners foreclosed 
any relief in our courts. The Inter- 
national Military Tribunal for the 
Far East was not, the Court found, 
“a tribunal of the United States’ 
and therefore the “courts of the 
United States have no power or au- 
thority to review, to affirm, set aside, 
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or annul the judgments and sen- 
tences.” The four Justices who had 
previously indicated their belief that 
the Court lacked general jurisdic- 
tion of such petitions for an original 
writ joined in this disposition on the 
merits, as did Justice Black. Justice 
Douglas concurred in the result for 
reasons to be stated in an opinion 
which has not yet been handed 
down. Justice Rutledge reserved his 
vote, which also has not yet been an- 
nounced. Justice Murphy dissented 
without opinion, and Justice Jack- 
son took no part in the final decision. 

This short unadorned per curiam 
opinion in Hirota v. MacArthur is 
truly a landmark in the developing 
relationship between our domestic 
courts and the activities of the in- 
creasing number of international 
agencies. This country is continu- 
ously engaged in international under- 
takings, and it is in the nature of 
things that American citizens, in- 
cluding American military officials, 
will participate in this work and 
carry on international functions, 
along with the nationals of other 
states. It would be most unfortunate 
for American courts to hinge a right 
to review, challenge, or supervise 
the work of such international courts 
or agencies on the fortuitous fact 
that Americans, subject to the court’s 
process and jurisdiction, are part of 
the administrative machinery. Gen- 
erals MacArthur and Walker, for in- 
stance, were executing the judgments 
of the International Military Tri- 
bunal for the Far East, a tribunal 
which, as we demonstrated to the 
Supreme Court, was not established 
under American law, or pursuant to 
solely American authority, but drew 
its life from international agree- 
ments and coéperative undertakings 
respecting the surrender and occupa- 
tion of Japan. The tribunal’s source 
of power and authority was not the 
law of any single one of the eleven 
participating nations, but the joint 
agreement of the eleven states act- 
ing in unison for a common goal. Its 
eleven judges represented as many 
nations. If American courts could 
review the judgments of such a tri- 
bunal because an American officer is 


designated to carry out its sentences, 
then certainly there is nothing to 
prevent British, French, Chinese, or 
other national courts from doing the 
same in comparable circumstances. 
The continued growth of world law, 
and the adoption of coédperative 
methods for the peaceful and judicial 
settlement of international disputes, 
would be certain to be adversely 
affected. 


Our own history as a federal na- 
tion offers a most fruitful analogy to 
guide the relationship which should 
prevail between our domestic courts 
and international tribunals. In the 
middle of the nineteenth century, the 
Supreme Court of the State of Wis- 
consin—concerned with protecting 
the liberty of Wisconsin citizens— 
attempted to review, by writ of 
habeas corpus, the conviction by a 
federal court of a resident and citizen 
of Wisconsin, on the ground that the 
federal court’s judgment rested on a 
statute which was asserted to be un- 
constitutional. In the great case of 
Ableman v. Booth, 21 How. 506, the 
Supreme Court of the United States 
was quick to strike down this attempt. 
The comments of Maryland’s great 
son, Chief Justice Roger B. Taney, 
are peculiarly apt in the present sit- 
uation. He pointed out that the 
United States and the states were 
separate and distinct governments 
and sovereignties. Although the fed- 
eral prisoner was held within Wis- 
consin’s territorial limits, that state’s 
power was no greater than “if the 
prisoner had been confined in Michi- 
gan, or in any other state of the 
Union, for an offence against the 
laws of the state in which he was 
imprisoned.” 





1. Mr. Justice Douglas's concurring opinion was 
handed down on June 27, 1949 (the last day of the 
October Term, 1948). The opinion takes the posi- 
tion that (1) a district court has general jurisdiction 
to issue the writ of habeas corpus in these circum- 
stances, (2) the International Military Tribunal for 
the Far East was not a judicial tribunal but solely 
an instrument of political power, and (3) insofar 
as American participation is concerned there can 
be no constitutional objection to the Tribunal’s 
political actions for the ‘‘capture and control of 
those who were responsible for the Pearl Harbor 
incident was a political question on which the 
President as Commander-in-Chief, and as spokes- 
man for the nation in foreign affairs, had the final 
say. 
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“No one will suppose,” Taney 
said, that the Federal Government 
“which has now lasted nearly seventy 
years, enforcing its laws by its own 
tribunals and preserving the union 
of the States, could have lasted a 
single year, or fulfilled the high trusts 
committed to it, if offences against its 
laws could not have been punished 
without the consent of the state in 
which the culprit was found.” 


If there is anything to Carl Van 
Doren’s idea, in his book The Great 
Rehearsal, that our growth as a fed- 
eral nation furnished a rough blue- 
print for the world order of the 
future, the Supreme Court's decision 
in the Hirota case can be said to have 
been bottomed on Taney’s compa- 
rable holding a century ago. 


Flick Case Holds 

U. S. Courts Have No Jurisdiction 

The high court’s decision on the 
international aspects of the Japanese 
war crimes trial has already borne 
fruit in the recent holding by the 
Court of Appeals for the District of 
Columbia Circuit in the German war 
criminal case of Friedrich Flick v. 
Louis Johnson, Secretary of Defense, 
decided May 11 of last year. Flick 
was a German industrialist who was 
tried and convicted by one of the 
military established at 
Nuremberg, in the American Zone 
of Germany, for the trial of lesser 
war criminals, after the conclusion 
of the prosecution of Goering and 
the other major war criminals by the 
International Military Tribunal. 
These later Nuremberg tribunals 
were composed of American judges, 
the prosecutors were American, and 
the officers executing the sentences 
were our nationals, but the authority 
for the tribunal’s establishment came 
directly from the so-called Law No. 
10 unanimously adopted in Decem- 
ber, 1945, by the quadripartite Con- 
trol Council for Germany, consisting 
of the American, British, French and 
Russian military commanders—the 
supreme governing body for Ger- 
many. The Court of Appeals for the 
District of Columbia Circuit looked 
upon the international source of the 
jurisdiction of the court which had 


tribunals 


tried Flick as decisive. It concluded, 
therefore, that the war crimes court 
was not a tribunal of the United 
States and under the Hirota decision 
the District Court, 
American courts, lacked power to re- 
view the judgment and sentence.” 


as well as all 


The holding of the Court of Ap- 
peals applies to all war criminals 
tried in the American Zone by the 
Nuremberg courts established under 
Law No. 10 of the Control Council. 
But it does not apply to the larger 
number of Germans tried by purely 
American military commissions un- 
der American authority and not 
under Law No. 10. The courts set up 
at Dachau to try conventional war 
crimes such as the Malmédy massa- 
cres are an example. These courts are 
not in the same category as the 
“little” Nuremberg tribunals, and 
the Flick 


them. 


decision does not cover 


As for minor Japanese war crim- 
inals, there is now pending in the 
Court of Appeals for the District of 
Columbia Circuit an appeal from 
the denial of the writ to two Japanese 
convicted by a war crimes tribunal 
in Japan which we have claimed is 
the analogue, in its international 
status, of the German courts passed 
upon in the Flick case. That case is 
Shirakura and Watanabe v. Royall. 


Pattern Has Now 

Been Clearly Set 

So much for the international impli- 
cations of habeas corpus on behalf 
of war criminals. The Hirota and 
Flick decisions have made the pattern 
clearly. There have been recent de- 
velopments indicating that we may 
soon also have an authoritative solu- 
tion to the general jurisdictional 
question which the full Supreme 
Court has never reached—that is, 
whether any court of the United 
States has the power to issue the writ 
of habeas corpus where the prisoner, 
be he citizen or alien, is detained on 
foreign soil. 

In the Supreme Court itself, in 
addition to the continued filing of 
German war criminal cases, two 
American civilians who were being 
held abroad in Japan and Germany 
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for offenses against the occupation 
sought leave to present petitions. 
They were denied leave in April 
and May. In one, (Bird v. Johnson, 
336 U.S. 950) the Court did no more 
than enter its denial. In the other 
(In re Bush, 336 U.S. 971) , the unan- 
imous order stated that the denial 
was “without prejudice to the right 
to apply to any appropriate court 
that may have jurisdiction”. Last 
summer, Bush took that advice and 
brought suit in the District Court 
for the District of Columbia. 

Bush was tried in Japan by a so- 
called provost court established for 
the trial of Americans not subject to 
court-martial jurisdiction but who 
are charged with offenses against the 
occupation or military government. 
Bird was held for trial in Germany 
by a court martial since, as a civilian 
employee of the Army, he was subject 
to military law. In Germany, civil- 
ians not subject to military law have 
been tried by specially constituted 
military government courts, as was 
the case in the well-known instance 
of Mrs. Ybarbo who shot her ser- 
geant husband. 

Meanwhile, the Court of Appeals 
for the District of Columbia Circuit 
has indicated that in its opinion 
there is such an appropriate court, 
and it is the District Court for the 
District of Columbia. A group of 
twenty-one convicted German war 
criminals, headed by one Eisentrager, 
who had been tried by a purely 
American military commission and 
were being imprisoned in Germany, 
filed their petitions in the District 
Court for the District of Columbia, 
rather than in the Supreme Court, as 
the others had done. They alleged 
that their confinement violated the 
Constitution, laws and treaties of 
the United States. The District Court 
dismissed for want of jurisdiction, in 
accordance with the long-standing 
practice in the District of Columbia 
going back to 1903. 

On April 15, the Court of Appeals 
reversed, holding that the District 
Court did possess jurisdiction. Eisen- 





2. Since this was written, the Supreme Court 
has denied Flick's petition for a writ of certiorari 
to review the Court of Appeals’ decision. Flick v. 
Johnson, 338 U. S$. 879 (Nov. 14, 1949). 
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trager Vv. Forrestal. In an exceedingly 
interesting opinion, Judge Pretty- 
man held that, where issues of inter- 
national authority are not present 
as in the Flick case, any person— 
enemy or friendly alien or citizen— 
can test the legality of a detention 
by American officials anywhere in the 
world by suit for habeas corpus 
against the superior officials within 
the United States who have directive 
power over the immediate jailer.® 
Legislation has been suggested in 
some quarters which would permit 
suit in the District of Columbia or 
would authorize the Chief Justice of 
the United States or the Attorney 
General to designate certain district 
courts to receive and pass upon 
extraterritorial petitions for writs of 
habeas corpus. Extension of the writ 
abroad necessarily involves many 
choices of policy: whether aliens 
should have the right as well as 
citizens, servicemen as well as civil- 
ians, enemy aliens as well as friendly 
aliens; should the remedy be avail- 
able at all times, even during the 
height of hostilities on foreign soil; 
whether suit should be required in 
the overcrowded District of Colum- 
bia courts; whether relief should be 
allowed before or only after a trial 


New Commercial Code 
(Continued from page 182) 
is an ever-increasing volume of 
foreign transactions in which Amer- 
ican merchants and manufacturers 
are involved, and when the use of 
domestic credits is steadily increas- 
ing, it is highly desirable that this 
field be covered in the Code. 
Article 6 on foreign banking is in 
the same category. Entirely new, it 
too fills a great need in these days 
of expanding foreign trade. 
Article 7 Replaces 
Three Uniform Acts 
Article 7 on documents of title covers 
the ground now covered by the Uni- 
form Bills of Lading Act, the Uni- 
form Warehouse Receipts Act and 
a few sections of the Uniform Sales 
Act that are largely duplicated by 
provisions in the Warehouse Re- 
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abroad; whether special provision 
should be made for waiving the pro- 
duction of the prisoner before the 
bar of the court; whether special 
time and procedure provisions are 
appropriate because of distances and 
difficulties of communications. These 
are all subsidiary problems which 
form a part of the major problem, 
and they are issues of the type nor- 
mally left to Congress to resolve by 
appropriate legislation. 

On the other hand, one cannot 
deny that there are substantial argu- 
ments in support of the Court of 
Appeals’ holding that the writ is 
available under the present statutes— 
a position already espoused by at 
least three Justices of the Supreme 
Court with considerable vigor.‘ 
Habeas corpus is undoubtedly a 
fundamental writ in our system of 
government, and perhaps Congress 
is required by the Constitution to 
open our courts at all times to any 
person held anywhere under Ameri- 
can control. 

Whatever the correct resolution of 
the problem of habeas corpus and 
extraterritoriality under our present 
laws—and we may soon have the de- 
finitive answer—there is no doubt that 
the issue is a vital and provocative 


ceipts and Bills of Lading Acts. How- 
ever, all provisions of the Uniform 
Warehouse Receipts Act and of the 
Uniform Bills of Lading Act making 
violations of the requirements of the 
acts offenses 
omitted as being inappropriate in 
this type of Code. 


criminal have been 


In this article an effort is made to 
generalize the law relating to docu- 
ments of title, regardless of the type 
of transaction in which they may be 
involved. Nevertheless, it is so 
written that neither bills of lading 
nor warehouse receipts will lose their 
identity or become submerged in any 
way; and it is so flexible that it will 
cover, not merely existing forms of 
documents of title, but any forms 
which may be developed as new com- 
mercial practices develop. 


This article also makes a number 





















































one, which has called forth much con- 
sideration and division of opinion. 

It should not be a matter of sur- 
prise that lawyers and even the 
Justices of the Supreme Court differ 
sharply on such an issue. Fifty years 
ago, when a similar problem of the 
extent to which the Constitution 
follows the flag was presented to our 
highest court in the Insular Cases, 
involving the status of the newly- 
acquired island possessions, and the 
series of differing opinions which 
make up fully half of Volume 182 
of the United States Reports were 
handed to the world, Finley Peter 
Dunne’s Mr. Dooley remarked: “Mr. 
Justice Brown delivered the opinion 
of the Court and only eight justices 
dissented.” And when the constitu- 
tionality of the famous gold clause 
legislation was upheld someone is 
accused of saying, “The Supreme 
Court sustained it, nine justices dis- 
senting.” 





3. A petition for a writ of certiorari was filed 
on Sept. 1, 1949, and was granted on Nov. 14, 
1949. 338 U. S. 877. The case—under the title 
Johnson v. Eisentrager, U.S.S. Ct., Oct. Term, 
1949, No. 306—is now awaiting argument, and 
will probably be heard in March or April, 1950. 

4. In his concurring opinion in Hirota v. Mac- 
Arthur, filed on June 27, 1949, Mr. Justice Douglas 
expressly stated his agreement with the decision 
of the Court of Appeals in the Eisentrager case. 


of improvements in the law which 
have been advocated for some time 
by those engaged in warehousing. 


Article 8 on investment securities 
deals with bearer and registered 
bonds, formerly covered by the N.LL. 
certificates of stock, formerly covered 
by the Uniform Stock Transfer Act, 
and additional types of investment 
paper not heretofore covered in any 
uniform statute. It does not relate to 
paper falling within the scope of the 
article on secured commercial trans- 
actions—conditional sales, trust re- 
ceipts, and the like. 


As in the case of other articles, 
there is much in this article that is 
new. Numerous provisions relate to 
subjects hitherto dealt with only in 
case law. In addition, the provisions 
of the N.I.L. and of the Uniform 
Stock Transfer Act have been re- 
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stated and clarified in such a way as 
to give real hope of uniformity of 
law in this very important field. 


Article 9 Covers Problems 

in Secured Financing 

Article 9 covers in a novel way the 
field now covered by conditional 
sales acts, chattel mortgage acts, and 
the Uniform Trust Receipts Act. 

It does not deal with its subject 
matter under the hitherto-used term- 
inology but covers instead the prob- 
lems inherent in secured financing 
as a unit whether the subject matter 
be consumer goods, equipment, farm 
products, inventory or accounts re- 
ceivable. It does not regulate matters 
covered by statutes like the small 
loans acts or the retail installment 
selling acts, but does deal with the 
requisites of a legally enforceable 
financing agreement and the conse- 
quences of such an agreement, 
especially to third parties to the 
transaction. The differences in con- 
sequences that now result from his- 
toric accident have been eliminated. 

When adopted, this article will 
greatly simplify and unify the handl- 
ing of personal property of any kind 
on a part-payment plan. It is believed 
that it is one of the great steps for- 
ward embodied in the Commercial 
Code as a whole. 

The remaining articles deal with 
bulk sales and effective date and 
repealer. Attention has already been 
called to the controversy—still un- 
settled—as to whether the law of 
bulk sales should be included in a 
commercial code. 


In Article 11 it is suggested that 
each legislature enacting the Code 
should make it effective December 31 
of the year in which it is passed. 
Thus, the public, and especially the 
business community, will have a 
number of months before the Code 
becomes effective to become familiar 
with the changed provisions of law 
regulating their transactions. 


It is also suggested that the Code 
should in every case specify with 
particularity the local acts or parts 
of acts which are repealed and dis- 
placed by it. 


Code Was Drafted 

Under Editorial Board of Five 

Now a word as to those who have 
been especially active in the prepara- 
tion of the Code. 

To integrate and supervise the 
work an editorial board was created 
consisting of Judge Herbert F. Good- 
rich, United States Circuit Judge for 
the Third Circuit; Professor Karl 
N. Llewellyn, the chief draftsman of 
the Code; and three practicing law- 
yers—J. C. 
lowa; Harrison Tweed, of New York, 
New York; and the writer of this 
article. 


Pryor, of Burlington, 


The associate chief draftsman of 
the Code is Soia Mentschikoff, pres- 
ently a practicing lawyer in New 
York, but lately a professor of law 
at Harvard University. 

Both Mr. Llewellyn and Miss 
Mentschikoff approach the drafting 
of an all-embracing Code relating to 
commercial transactions with the 
purpose of making it consistent with 
things as they are, rather than with 
the idea of putting in statutory form 
a mass of nice theories that do not 
conform to realities. 

The draftsmen of the various 
articles of the Code have been, in 
the main, prominent members of the 
faculties of leading law schools. They 
were selected for these assignments 
because, by and large, law teachers 
have at their command the facilities 
and are able to be allowed the time 
necessary for the preparation of legal- 
ly sound drafts of parts of a statute 
which, in addition to being realistic, 
must be prepared against a back- 
ground of complete knowledge of the 
law of the field covered. 


Entire Code 

Debated at Length 

The entire Code has been considered 
and debated at length and in detail 
by the entire Council of the Ameri- 
can Law Institute and by either the 
Commercial Acts Section of the 
National Conference or its Property 
Acts Section, or both. 

The Council and these two Sec- 
tions have had on them throughout 
the work of preparing the Code, 
lawyers and judges from all over the 
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United States, thus bringing to its 
the full benefit of 
points of view reflecting differing 
commercial practices in every part 
of the country. North, South, East 
and West, the Atlantic and the Paci- 
fic seaboards, cities and towns, agri- 
cultural and industrial areas, have 
all had spokesmen in these groups. 

However, before the various por- 
tions of the Code ran the gauntlet 
of the Council of the Institute or of 
the Sections of the Conference, they 
were thoroughly considered by 
groups of so-called “advisers”— 
judges, practicing lawyers and law 
teachers—who met with the drafts- 
men from time to time—and often— 
to debate and thrash out, not only 
the substance, but the form and 
phraseology of the several drafts. 

In addition, there were many, 
many informal consultants who fre- 
quently advised with the draftsmen 
to insure a Code that will work. Prac- 
ticing lawyers, hard-headed business- 
men, operating bankers and finan- 
ciers, have all given generously of 
their time and knowledge so that, 
not only current business practice, 
but foreseeable future developments 
would be clearly provided for. 

Space does not permit the mention 
of the names of the members of the 
Council of the Institute and of the 
Sections of the Conference who de- 
voted weeks of time to a thorough- 
going consideration of the Code’s 
provisions before they came before 
the meetings of the Institute and the 
Conference; but it would be unfair 
to omit the mention of the draftsmen 
and their advisers who have devoted 
many thousands of hours to the de- 
tailed work of draftsmanship. 

From the Bench, the Institute and 
the Conference drafted Judges John 
T. Loughran, of the New York Court 
of Appeals; Thomas W. Swan, United 
States Circuit Judge for the Second 
Circuit; and the late John D. Wick- 
hem, of the Supreme Court of Wis- 
consin. 

The practicing lawyers were How- 
ard L. Barkdull, of Cleveland, Ohio; 
Lawrence G. Bennett, of New York, 
New York; Harold F. Birnbaum, of 
Los Angeles, California; William L. 


consideration 
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National Health Insurance 


Eagleton, of Washington, D.C.; H. 
Vernon Eney, of Baltimore, Mary- 
land; Fairfax Leary, Jr., of Phila- 
delphia, Pennsylvania; Willard B. 


Luther, of Boston, Massachusetts; 
Frederic M. Miller, of Des Moines, 
Iowa; Hiram Thomas, of New York, 
New York; Sterry R. Waterman, of 
St. Johnsbury, Vermont; and Cor- 
nelius W. Wickersham, of New York, 
New York. 

The law teachers were Ralph J. 
Baker, of the Harvard Law School; 
William E. Britton, of the University 
of Illinois Law School; Charles Bunn, 
of the University of Wisconsin Law 
School; Arthur L. Corbin, of the 
Yale University Law School; Allison 
Dunham, of the Columbia University 
Law School; Grant Gilmore, of the 
Yale University Law School; Albert 
J. Harno, of the University of Illinois 
Law School; Friedrich Kessler, of the 
Yale University Law School; Maurice 
H. Merrill, of the University of Ok- 
lahoma Law School; William L. 
Prosser, of the University of Cali- 
fornia School of Jurisprudence; Louis 
B. Schwartz, of the University of 
Pennsylvania Law School; and Bruce 
Townsend, of the University of In- 
diana Law School. 


National Health Insurance 
(Continued from page 201) 


set aside at will in one state or another 
whenever local policy prefers the rule 
of laissez faire. The issue is a closed 
one. It was fought out long ago. When 
money is spent to promote the general 
welfare, the concept of welfare or the 
opposite is shaped by Congress, not the 
states. So the concept be not arbitrary, 
the locality must yield. Constitution, 
Art, VI. Par. 2.16 
Since the Butler case was not ex 
plicitly overruled, some lawyers ap 
parently entertained a lingering hope 
that the Tenth Amendment might 
yet be made to restrict the granted 
powers of Congress. That hope was 
blotted out, one would think for- 
ever, by United States v. Darby: 
Our conclusion is unaffected by the 
Tenth Amendment which provides: 
“The powers not delegated to the 
United States by the Constitution nor 
prohibited by it to the states are re- 
served to the states respectively or to 
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And, although they are not judges, 
lawyers or law teachers, Wilbert 
Ward and George B. McGowan, of 
New York, gave valuable assistance 
to the editorial staff on those parts 
of the Code relating to bank collec- 
tions, letters of credit and foreign 
banking. 


Code Is Now 

in Final Stages 

The Code is now in the final stages 
of editing and polishing. 

By the time this article is pub- 
lished, a new edition with comments 
will be on the printing press. It is 
highly desirable that lawyers through- 
out the United States study this 
edition of the Code, so that if they 
have any criticisms or suggestions, 
they may make them before the 
Code’s final adoption at the joint 
meeting of the American Law Insti- 
tute and the National Conference of 
Commissioners at Washington 
May of this year. Copies may be 
obtained by writing to the office of 
the American Law Institute, 133 S. 
36th Street, Philadelphia 4, Pennsy|- 
vania; and criticisms and suggestions 


in 


should be mailed to that address. 
One final word: 


the people.” The amendment states 
but a truism that all is retained which 
has not been surrendered. There is 
nothing in the history of its adoption 
to suggest that it was more than de- 
claratory of the relationship between 
the national and state governments 
as it had been established by the Con- 
stitution before the amendment or 
that its purpose was other than to al- 
lay fears that the new national govern- 
ment might seek to exercise powers 
not granted, and that the states might 
not be able to exercise fully their re- 
served powers. 

Against this background, the valid- 
ity of national health insurance is 
well-nigh axiomatic.'® The pay roll 
taxes will be valid taxes, and it will 





16. It is worthy of note that Mr. Justice Car- 
dozo's opinion in Helvering v. Davis received the 
concurrence of six other members of the Court, 
including Roberts, J., who had written the Butler 
opinion, and the Chief Justice and Justices Suther- 
land and Van Devanter, who had concurred in it. 
Only Justices Butler and McReynolds dissented. 


17. 312 U. S. 100. This case sustained the Fair 


While the Code has been prepared 
primarily for introduction into the 
state legislatures, there has been 
much discussion of the desirability of 
having it enacted by Congress to 
apply to interstate transactions. This 
could be done with a very few modi- 
fications of the text of the state act, 
although it is universally conceded 
that Article 9—Secured Commercial 
Transactions—should be omitted 
from a federal act. Obviously, should 
the Code be enacted by Congress, 
that step alone will result in greater 
uniformity in commercial law in the 
Unwed States than has ever hereto- 
fore been attained; for today a very 
large part of the nation’s business is 
interstate. And if Congress enacts the 
Code to govern all interstate com- 
mercial transactions, there would be 
a tremendous every 
state to write the Code into its stat- 
utory law without the slightest delay. 

If complete uniformity of law cov- 
ering all commercial transactions— 
interstate as well as intrastate—could 
be accomplished with reasonable 
promptness, there would probably 
be no disagreement that this would 
constitute one of the greatest achieve- 
ments in the history of American law. 


incentive for 


be immaterial that their proceeds 
will presumably be earmarked for 
a particular purpose or that they 
will form a part of a system of social 
insurance. The only novel question, 
the only question not prejudged by 
the Social Security Cases, will be the 
propriety of the expenditures. And 
the sweeping definition that those 
cases gave to the spending power 
leaves little doubt of the decision 
on this question. 

Poor Health Impairs General Welfare 
As Does Poverty 

If federal expenditures are proper 
to prevent death by starvation, they 





Labor Standards Act of 1938, and overruled Ham- 
mer v. Dagenhart, 247 U. S. 251. 

18. | am speaking here of the validity of the 
basic plan, which is what Mr. Martin and the 
Association have attacked. No one could predict 
at this stage whether some particular provision 
or clause of a bill, which may be much amended 
before it emerges from Congress, might not meet 
serious constitutional attack. 
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o the by disease. If poverty short of starva- 
been § tion is an evil with which Congress 
lity of B may deal, so is ill-health short of 
28s to fF) death. If the one may be mitigated 
. This [} by payments to individuals without 
modi- ££ means test, the other may be re- 
te act, PF) lieved by services to individuals on 
ceded fF like terms. If widespread lack of 
lercial |} economic resources impairs the gen- 
nitted Feral welfare of the Nation, so too 
should q does widespread lack of good health. 
ngress, Federal expenditures to promote 
rreater § the health of our citizenry are of too 
in the Bancient an origin and too firmly 
1ereto- Ff established to admit of serious ques- 
a very ftion. In a field of expenditure lack- 
ness is — ing any comparable histery—the use 
cts the f of federal funds for the construction 
> com- fof low-cost public housing—the Su- 
uld be — preme Court contented itself with 
every 
ts stat- 
delay. Melville Weston Fuller 
tw COV" & (Continued from page 186) 
ae usually pitied. But, as Henry James 
—could Bi has pointed out so graphically in his 
onable novel, What Maisie Knew, such a 
obably § child sometimes gains an early educa- 
would tion in diplomacy which is valuable 
chieve- Fi, him all through life. This result 
an law. Fi, even more likely to occur where 
the divorced parents marry again 
and where there are large groups 
roceeds F of relatives on both sides to be pro- 
ced for f nitiated by the child. Certainly this 
ae they influence can be traced in the life of 
df social Melville Fuller. Everyone who knew 
ueston, Phim comments on his urbanity and 
Iged by J his diplomacy. He was always careful 
i be the | what he said. He never took sides 
es. And unnecessarily. He had a passion for 
t those } conciliation rather than dispute. 
tod For several years after her divorce, 
decision | Catharine Fuller, with her two small 
boys, lived with her father, Chief 
elfare Justice Weston, in Augusta. She 
made her living by giving piano 
prope! lessons.5 She bought her sheet music 
on, they }in Boston from a young man named 
Oliver Ditson. Ditson took more 
sia i than a commercial or musical inter- 
est in his Augusta customer.* He 
es - mentioned in his letters his tender 
uid predict | regard for her son “Mellie” and the 
cppanesartt Fuller library at Bowdoin College 
+ not meet |CONtains a book given by Ditson to 





Melville W. Fuller when the boy 





citing the Butler and Social Security 
Cases as conclusively establishing the 
validity of the statute.!® 

There is already before Congress 
a huge mass of evidence on the sub- 
ject of national health insurance. 
Even leading opponents of compul- 
sory insurance advocate substantial 
federal expenditures for the explicit 
purpose of making medical care more 
widely available. At least those op- 
ponents can hardly challenge the va- 
lidity of spending for this purpose.?° 

I do not argue here, or need to 


19. Cleveland v. United States, 323 U. S. 329. 

20. It has occasionally been suggested that an 
expenditure for a certain purpose may be proper 
if the expenditure consists of grants to the states but 
improper if it is for disbursement directly by fed- 
eral officers. (See, e.g., Cong. Rec., April 14, 
1949, page 4660). Nothing in the Constitution or 
in any decision | know of lends the slightest sup- 


was seven.? 

Catharine Fuller was a tiny woman 
of intense verve. She fought like a 
tigress, against the parsimony of her 
father, to secure an education for 
her sons. Every penny that she could 
save from her piano lessons went 
into their schooling. 

As boys, Henry and Melville Ful- 
ler slept in a below-zero bedroom. 
There were no furnaces, no stoves, 
no storm windows in those days— 
houses were warmed by open fires. 
There were no matches, no lamps, 
no plumbing; in fact, as Senator 
Hoar said, no new household com- 
forts or conveniences for everyday 
living had come into use since the 
time of the Romans two thousand 
years before. The twenty years, from 
1830 to 1850, were to see great ad- 
vances in these respects. 


Books Became 

Fuller's Chief Interest 

Melville and Henry sledded and 
fished and played crack-the-whip and 
one-old-cat. But books soon became 
Melville’s chief interest in life. Judge 
Weston had a fine library and the 
boys soon started to build their own. 
Many of the books in Fuller’s li- 
brary contain inscriptions in a child’s 
hand, such as: “Library of H. W. 
and M. W. Fuller, shelf 7 book 82.” 


Melville Weston Fuller 


that 
the evidence in support of compul 
national health 


argue—though I firmly believe 
sory insurance out- 
weighs the evidence against it, and 
that its enactment will promote the 
general welfare of the Nation. I do 
argue, however, that the weighing 
of the evidence and the choice of 
measures which will best serve the 
general welfare are functions which 
the Constitution entrusts to the Con- 
gress. That much, I think, is at the 
present time beyond the realm of 
serious debate. 


port to the view that the “‘general welfare’ ex- 
pands or contracts with the channel through which 
the money is to be spent. Perhaps the misconcep- 
tion stems from the fact that grants-in-aid appear 
to be immune, on jurisdictional grounds, to con- 
stitutional attack. That fact, of course, has no 
bearing whatsoever on the substantive authority 


of Congress to spend funds for any given purpose. 


He was a methodical little boy, a 
merit that did not abate as he grew 
older. He was also fussy—“persnick- 
ety” is the New England term. One 
of his early books contains this in- 
scription in his childish handwriting: 
“Whoever reads this book let him 
not think I bent the leafs as I did 
not. M. W. Fuller.” This methodical 
turn and painstaking attitude—rare 
in a and 
facile speech,—was one of the secrets 


person of his brilliance 


of his professional and judicial suc- 
cess. 

The most vivid impression of Mel- 
ville’s boyhood (and one which had 
a profound effect upon his life) was 
the trial when he was seven, of his 
mother, his grandparents and his 
Uncle Daniel before the South Par- 
ish Church for permitting. children 


5. Mrs. Nathan Weston, Augusta, to Mrs 
William Dewey, Philadelphia, June 2, 1836 ‘Cath 
arine has a class of music scholars’’; same to same, 
September 5, 1836, "‘Catharine had four weeks’ 
vacation from her duties as music teacher. She 
went to Portiand after vacation & had a nice time 
She took Melville with her for the benefit of his 
health & it did him a great deal of good'’; same 
to same, February 11, 1839 “Catharine has done 
a great deal with her scholars and about Thanks 
giving time she exerted herself too much in that 
way’, Genet papers 

6. Several letters from Ditson are in the Genet 
papers. He was the founder of Oliver Ditson & 
Co., the music publishing house. His biography 
is in Dictionary of National Biography, V, p. 321 

7. Oliver Ditson to Mrs. C. M. Fuller, June 20, 
1841, Genet papers. The book is Lee's Historic 
Tales (Boston 1840). 
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to dance square dances in their home. 

In the early 1800's such dances had 
taken place in the presence of the 
minister with no restraining frown, 
but in the 1830’s qualms began to 
arise. Dances to music seemed “‘plea- 
sure loving” and inconsistent with 
true piety. A committee of the South 
Church was appointed to consider 
the question. It reported that danc- 
ing encouraged an undue love of 
dress, display and admiration; and 
nourished levity, vanity, pride and 
envy; it “increased the natural aver- 
sion to the duties of religion.” The 
report was adopted by the church. 


Westons Refuse to Yield 

to Church 

The Westons did not agree with it. 
More important, they did not con- 
cede that the church could control 
their conduct in such things. Soon 
thereafter, when a group of young 
people were attending a party at 
the Westen home, they danced; 
Melville’s mother played the piano 
and his Uncle Daniel, the violin. 
A month later Daniel Weston, who 
was then a young lawyer in Augusta, 
published a vindication of the mi- 
nority view of dancing. A_ secret 
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caucus of selected church members 
was then called by the Pastor, the 
Reverend Benjamin Tappan, a stern 
Puritan, to consider “what should 
be done with Judge Weston’s fam- 
ily”. A long, painful church trial 
ensued and, though Chief Justice 
Weston conducted it with consum- 
mate skill, it went against the Wes- 
tons. As soon as the charges were 
made, all the accused were by vote 
requested to abstain from the com- 
munion. 

After several harrowing hearings 
Judge Weston pressed for a decision. 
The pastor’s party indicated that 
such proceedings sometimes took two 
years. At this Melville’s mother 
fainted, and Judge Weston, turning 
to the pastor, said: “This affair must 
be brought to a close. You will kill 
my wife and daughter. I don’t know 
but what you have killed my daugh- 
ter.” It was only by the greatest ef- 
forts of Judge Weston’s friends that 
the excommunication was softened 
by a resolution to the effect that the 
“oversight of the Church” over Chief 
Justice Weston and his wife should 
cease. Daniel Weston was excom- 
municated outright. Mrs. Fuller, on 
her own request, was dismissed and 
recommended to St. Marks Episcopal 
Church, which the family thereafter 
attended. 

These are the bare facts, but there 
is more in the atmosphere of the case. 

One of the complaints of the South 
Parish Church against Daniel Wes- 
ton was that, in his argument on 
behalf of his mother, he had stated 
that the church had tolerated an 
“outrageous crime” by one of its 
members. Daniel Weston’s basis for 
this charge was that the Reverend 
Thomas Adams, Editor of the Tem- 
perance Gazette, had published a 
gross libel upon Daniel’s brother, 
George Melville Weston, who was 
then the Democratic County Attor- 
ney of Kennebec County. 


Most Democrats 
Were Episcopalians 


The Puritan Church was Federalist 
and Whig. Its Democratic members 
were at first regarded as harmless, 


even charming, eccentrics. There is 
no country where originals are more 
valued than in the back country of 
New England. But in the reign of 
Jackson this eccentricity had lost its 
charm. Democrats made un- 
comfortable in the Congregational 
Church and many of them joined the 
Episcopal—perhaps the least demo- 


were 


cratic in spirit of the churches. But 
it offered the best hope of a union of 
all minorities against the dominant 
religion and politics. 

Melville Fuller, although baptized 
in the Congregational Church, was 
a lifelong Episcopalian. He was 
raised in an atmosphere of resent- 
ment against Calvinism. In later life 
he sometimes ironically referred to 
his hero, President Cleveland, as “the 
Presbyterian young man”. And Ful- 
ler’s adherence to the Democratic 
party never wavered until the days 
of Bryan; Fuller voted against Lin. 
coln in 1864. There is no stronger 
party man than one who has suffered 
social ostracism for his politics. 

In December, 1844, eleven years 
after her divorce, Catharine Fuller 
was married to Ira Wadleigh who 
was engaged in the logging business 
at Old Town, near Bangor, on the 
Penobscot River. Melville, who was 
a very emotional and sensitive child, 
was desolated by his mother’s remar- 
riage. Her letters to his grandmother 
describe his jealousy and tears. “Mel 
ly knows,” she wrote, “that I love 
him best but he argues and argues 
till I am half dead. . . The poor 
baby is in a perfect agony and says 
he will try to overcome his jealousy.”* 
After his mother’s marriage, Melville 
lived much of the time with his 
grandparents in Augusta. 

The year after her marriage, Cath- 
arine Fuller took a trip with het 
husband to the Far West—Wisconsin 
—to see about logging prospects there. 
They went to Boston by coastal ship, 
visiting there Oliver Ditson, who had 
a baby boy, four days old; thence to 
Stonington, Connecticut by the “‘cars” 
(the engine broke down on the 
way); then to New York by ship; 





8. C. M. Wadleigh, Old Town, to Mrs. Nathan 
Weston, Augusta, February 18, 1845, Genet 
papers. 
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thence up the Hudson to Albany 
by river boat and then on the cars 
and horse and Buffalo. 
From there they took a lake steamer, 
to “Milwaukie”, Wisconsin,—a five 


wagon to 


day trip on the Great Lakes. From 
Milwaukee Mrs. Wadleigh wrote to 
her mother: “This country is settled 
by N. England people and you can 
feel more at home than in any place 
between here and Maine. Tell Pa he 
is well known here and spoken of 
with great respect. Mr. W. [Wad- 
leigh] says, if Pa would come out 
here, in 2 years he would be king 
of all he surveyed. . . I am perfectly 
willing to come out here if it is best 
for the boys.”’® 


Letter Describes 
Visit to New York State 


The next year when he was 13, Mel- 
ville was taken on a visit to Duanes- 
berg, New York, by his Uncle Daniel. 
\ letter dated “Satteday”, May, 1846, 
describes the journey: “We had a 
very smooth night coming to Boston. 
We went to the United States Hotel. 
\fter breakfast, we visited for awhile. 
Went into Ditson’s store. He was out. 
Uncle Daniel had a little business 
to do so he left me for a little while. 
By and by he [Ditson] came in. He 
didn’t recognize me. I did him 
though. I asked him if he knew me. 
He said he didn’t know that he did. 
Then I told him and he shook hands 
and talked. He appeared glad to see 
me. I saw the Old South Meeting 
House and Brattle Street Church 
with the cannon ball in it and I saw 
the Temple and the Tremont House 
and walked in the Common. I saw 
Quincy Hall, a description of which 
I have seen in the Age.” The letter 
continues with similar details of the 
sights in New York where his uncle 
left him on his own and Melville 
went to the theater: “I went to the 
Pit. Price was 50 cts. The play was 
The Beggar on Horseback, a Com- 
edy. It was not very good but there 
were some pretty fair things said in 
it. I thought they didn’t pronounce 
so well as they might. They pro- 
nounced Worse, Wus, &C, &C.”"!° 
The boy’s affectionate nature is 


Melville Weston Fuller 
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shown by his fascination with pets. 
In one letter from the farm in New 
York he mentions, the hens and little 
chickens, turkeys and little turkeys, 
pigeons, sheep and lambs, cats and 
kittens, a pony and a pet turtle. Al- 
ready he had apparently read much 
of Dickens—he named the turkeys 
“Oliver Twist”, “Barnaby Rudge” 
and “Nicholas Nickleby” and the 
turtle “Quilp”. He wrote: “I have 
been reading a novel by Dumas 
called ‘Marguerite du Valois’ and I 
think Grandpa would like it as well 
or better than Matilda. Give my love 
to him. I am glad he has so great 
a case to attend to. Write me all 
about it.”™ 

When he was thirteen, war with 
Mexico occurred. As frequently hap- 
pens, his memory of the war centered 
around an almost irrelevant 
dent. His Aunt Abby’s husband, the 
Rev. John H. Ingraham, was chap- 
lain of the state Senate, and every 
day he prayed that the enemies of 
the Republic might be “smitten, hip 
and thigh.” The literal picture raised 


inci- 


in the boy’s mind of this rear attack 
upon the Mexicans tickled him, and 
he remembered it all his life. His 
sense of the ridiculous was always 
one of his most endearing traits. 


Visit of President Polk 
Impresses Melville 


In 1847, when Melville was 14, Presi- 
dent Polk visited Augusta with James 
Buchanan, Secretary of State, and 
Nathan Clifford, then Attorney Gen- 
eral. The President stayed all night 


9. C. M. Wadleigh, Milwaukee, Wisconsin, to 
Mrs. Nathan Weston, Old Town, Maine, Septem- 
ber 6, 1845, Genet papers. 

10. Genet papers. 

11. Melville Fuller, Duanesberg, New York, to 
Mrs. Nathan Weston, Augusta, Maine, June 10, 
1846, Genet papers. 
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Uniformity of Law 


at Aunt Sarah Williams’ house. Her 
husband, Reuel Williams, had known 
the Williams 
in the United States Senate and the 


President when was 
President was Speaker of the House. 

As Melville listened to the Presi- 
dent’s speech, he heard perhaps for 
the the vibrations of a 
coming conflict. Ours was the noblest 
structure of human government ever 
devised by the wisdom of man, said 
the President. But it was founded 
on compromise and mutual conces- 


first time 


sion, and whoever should disturb 


those sacred would 
“destroy this fairest fabric of human 


wisdom and inflict an irreparable 


compromises 


evil upon mankind.” “Sir,” said the 
President, “how shall the local jeal- 
ousies that disturb us compare with 
the great object of binding and con- 
tinuing this free and happy people.” 
Melville was impressed. 

In May, 1849, the Dialectic Club 
of Augusta was organized with Mel- 
ville Weston Fuller as President. He 
was then 16. Many such clubs were 
organized in New England in this 
period at the suggestion of Lyceum 
speakers. Education and _ self im- 
provement were then the passion of 
the people. According to the printed 
catalogue of this club, it was 
“founded for mutual improvement” 
but it was particularly devoted to 
“exercises in discussion and compo- 


sition.” It had a library of ninety 


Uniformity of Law 


(Continued from page 178) 


formity of Judicial Decisions. In 
1936 the Conference took another 
step; it amended its constitution so 
as to insert in it a clause including 
among the objects of the organiza- 
tion the following: “to promote uni- 
formity of judicial decisions through- 
out the United States.” Notwith- 
standing the expedients just men- 
tioned, uniformity of interpretation 
has not been completely achieved. 


258 American Bar Association Journal 


volumes. Among them was Scenes in 
a Vestry, which Melville’s Uncle 
Daniel (who had become an Epis 
copal clergyman) had written to tell 
the story of the Weston expulsion 
from the Puritan Church. There was 
also in this library a long poem called 
Philo, written by Sylvester Judd, Jr., 
the Unitarian minister in Augusta, 
who had married one of Uncle Reuel 
Williams’ daughters. Sylvester Judd 
was a good friend of Emerson and 
Judd’s novels, Margaret and Richard 
Edney (descriptive of the Augusta 
scene in the forty’s and before) , were 
much read, and Margaret was praised 
in print by James Russell Lowell. 
The Dialectic Club also had a min- 
eralogical cabinet with 200 speci- 
mens collected by the members. The 
printed programs of the club show 
M. W. Fuller as taking the parts of 
Macbeth and Brutus, Mr. Blushing- 
ton in scenes from The Bashful Man, 
Sir Anthony Absolute in scenes from 
the Rivals, and Samson Slasher in 
the “laughable farce, Slasher & 
Crasher.” In June of 1848, he was 
the Lecturer at the annual exhibi- 
tion of the club; in 1850 he was the 
Orator at its anniversary, and, in the 
same year he was elected its Poet.!? 





12. Catalogue of the Dialectic Club of Augusta 
in Bowdoin College Library; many programs of 
Dialectic Club in Genet papers; letter Henry Clark, 
West Poultney, Vermont, to M. W. Fuller, Augusta, 
October 26, 1850, asking for copy of Fuller's 
oration before Dialectic Club on May 30, 1850, 
Genet papers. 


Goal of Uniformity 

Has Proved Elusive 

Although the goal of uniformity has 
proved to be an elusive one in Amer- 
ica, the work of the Conference has 
taken us a long way toward it. Most 
states, in enacting a uniform meas- 
ure, do so without altering its provi- 
sions and, generally, courts, upon re- 
alizing that the controlling statute 
was adopted for the purpose of 
achieving uniformity of law, give 
effect to the purpose. In the short 
space of a half century the Confer- 
ence has made commendable head- 
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Fuller, Webster Centennial Remarks at Dart 
mouth College 
Webster, Private Correspondence of Daniel Web 
ster 
On Esther Gould Fuller: 
North, History of Augusta 
Articles in Dictionary of American Biography on 
Hannah Flagg Gould and the Benjamin Ap 
thorp Goulds, Sr. and Jr. 
On Louise Fuller: 
North, History of Augusta 
On the church trial of Judge Weston's family: 
Weston, Scenes in a Vestry 
Stowe, Poganuc People 
Drown, “There Was War in Heaven,” 
England Quarterly 30. 
On Mrs. Catharine Martin Weston Fuller Wadleigh 
in Old Town: 
Norton, Sketches of Old Town 
On President Polk's speech in Augusta: 
North, History of Augusta 
Hamlin, Life and Times of Hannibal Hamlin 
Fuller, Augusta Centennial Oration, June 6, 1897 


4 New 


way. A valuable by-product of its ef 
forts is the fact that the clarity and 
brevity of the acts that it has drafted 
serve as models of statutory composi- 
tion. In all events, the Conference 
has blazed the course that leads away 
from Washington and to uniform 
state legislation. 

The experience of the Conference 
in the past fifty years or more has re- 
vealed improvements in its meth- 
ods pertaining to public relations 
which should be adopted. The pres: 
ent appears to be a propitious time 
to overhaul its methods, discard mis- 
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taken ones and embrace better me- 
chanics. Shortly the 
acting in conjunction with the Amer- 


Conference, 


ican Law Institute, will submit to 
the states for legislative enactment 
the Uniform Commercial Code, 
which both organizations are writing 
as a joint undertaking. This new 
measure is by a wide margin the most 
important that the Conference has 
ever undertaken. Wherever enacted 
into law it will supersede the Nego- 
tiable Instruments Law, the Sales 
\ct and the Warehouse Receipts Act. 
In addition, it will contain many 
auxiliary provisions applicable to 
other phases of commercial, trading 
and banking transactions. Obviously, 
the advent of this important meas- 
ure will be a favorable time to enlist 
anew public interest in uniformity 
of state law, to correct errors in meth- 
ods and to embrace new tools which 
offer promise of better results. 

Not only does the impending of- 
fer of the Commercial Code point 
to the year ahead as an auspicious 
one, but in the half century that has 
passed since the Negotiable Instru- 
ments Law began to make legislative 
headway other developments have 
occurred which make the future look 
brighter for the consummation of 
the Conference’s efforts. Since the 
formation of the Conference many 
other organizations have been cre- 
ated which may be depended upon 
to enlist their strength in behalf of 
uniform law. One of these is the 
Conference of Governors; another 
with which the Commissioners’ Con- 
ference already has a connection is 
the Council of State Governments. 

Those two, as well as many trade 
associations, are capable of yeoman 
service with statutory enactment. 
Other organizations worthy of con- 
sideration are those which the judi- 
ciary has created. They may be will- 
ing to lend an attentive ear to those 
who wish to speak in behalf of uni- 
form interpretation. An organization 
of that kind is the Section of Judi- 
cial Administration of the American 
Bar Association. Still another, re- 
cently created, is the annual Con- 
ference of State Chief Justices. A de- 
velopment which can be helpful is 


the increasing consciousness that if 
more branches of jurisprudence are 
piled upon the shoulders of the 
Federal Government the burden will 
be unbearable. Then, too, we now 
realize fully that closely following 
expanded federal jurisdiction roll 
the tumbrels that carry state juris- 
diction to its fate. Finally, a factor 
which points to the present as almost 
providential is the fact that the enact- 
ment of the Commercial Code will 
repeal the Negotiable Instruments 
Act, which the critics insist has been 
the principal victim of diverse judi- 
cial interpretation. 

Uniformity of state law pertain- 
ing to commercial matters need not 
forever remain only a mirage. Pos- 
sibly the dawning of the new day 
may produce a second Lyman D. 
Brewster. Maybe the importance of 
the code will return to the Confer- 
ence the evangelistic spirit that un- 
fortunately forsook it when it be- 
gan to produce short acts of the tink- 
ering type. The crusading fire which 
animated the Conference when the 
Negotiable Instruments Law was of- 
fered to the states enabled it to over- 
come successfully the determined op- 
position of such a learned opponent 
as Professor James Barr Ames. Lead- 
ership in the art of draftsmanship is 
good, but the hour calls for leader- 
ship in legislative enactment. 

Discordant judicial interpretation 
is not an inevitable consequence of 
our fifty-three separate and independ- 
ent jurisdictions. Nor are the states 
wedded so irrevocably to individual- 
istic state law that no divorcement 
is possible. Commerce is a leavening 
influence which can be depended 
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upon, and no state wishes to be by- 
passed by progress merely for the 
satisfaction of maintaining a prima 
donna réle. No state, through fail- 
ure to give attentive consideration 
to the need for uniform legislation 
upon the subject of this new act, 
will want to be singled out as the one 
that afforded occasion to resort to 
Washington. 

Now is the time to renew our ef- 
forts toward our delayed goal of 
uniformity. 
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RATES 15 cents per word for each insertion: 
minimum charge $1.80 payable in advance. 
Copy should reach us by the Ist of the 
month preceding month of issue. Allow two 
extra words for Box number. Address all 
replies to blind ads in care of AMERICAN 
Bar ASSOCIATION JOURNAL, 1140 North Dear- 
born Street, Chicago 10, Illinois. 





BOOKS 





EVERYTHING IN LAW BOOKS, Geo. T. 
Biset Co., Philadelphia 6, Pa. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecrt SKipwItH, 
306 West Ist Street, Los Angeles 12, California. 





LAW BOOKS, NEW, USED, BOUGHT, SOLD. 
Joserx MitTcHELL, 5738 Thomas Ave., Philadel- 
phia, Pennsylvania. 





THOMAS LAW BOOK COMPANY PUBLISH.- 

ers, Dealers, Importers. We Sell, We Buy, We 
Exchange. In Business 64 years. 209 N. 3rd, 
St. Louis 2, Mo. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
sit—Immediate Service—Write Nationa, Law 





ook Company, 1110—13th St., N. W., Wash- 
ington, D. C. 
LAW LIBRARIES OR LESSER COLLEC- 


tions of esteemed used law books purchased. 
Our 32-page printed catalog, free on request, lists 
some used law books we have for sale, also indi- 
cates the type of material we will purchase. 
Craitor’s Boox Store, Baton Rouge 6, Louisiana. 





WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition, ” 736 Pages, 340 illustra- 
tions, $10 delivered. Also “Questioned Document 


Problems, Second Edition,” 546 Pages, $7 _ de- 
livered. Atzert S. Osporn, 233 Broadway, New 
York City. 





USED LAW BOOKS AT ATTRACTIVE 
prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
AKE, 321 Kearny Street, San Francisco 8, 
California. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarK BoarpMAN 
Co., Lrp., 11 Park Place, New York City. 





FOR SALE FROM PRIVATE LIBRARY: 

Federal Reporter, Complete; Federal Rules 
Decisions; Federal Annual Digest; U. S. Code 
Annotated; U. S. Supreme Court ‘Reports, Law- 
yers Edition; American Jurisprudence; American 
_aw Reports, Annotated, and Digest; Thompson 
on Corporations, 3rd Edition; Cook on Corpora- 
tions, 8th Edition; Walker on Patents, 6th Edition; 
All in excellent condition. Box Vj. 


260 American Bar Association Journal 





LAW BOOKS-—-WE CAN SUPPLY THE FOL- 

lowing sets at this time: New York University 
Law Quarterly Review, Journal of Criminal Law 
and Criminology, Air Law Review, Notre Dame 
Lawyer, American Law Review, Central Law 
Journal, Oregon Law Review, Cincinnati Law Re- 
view, American Journal of International Law, 
U. S. Treasury Decisions under Internal Revenue, 
U. S. Interstate Commerce Commission Reports, 
U. S. Attorney General’s Opinions, Decisions of 
Commissioner of Patents, U. S. Court of Claims, 
American Law Reports, American Maritime Cases. 
Dennis & Co., Inc., 251 Main St., Buffalo, N. Y. 





LOWEST PRICES USED LAW BOOKS- 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Nationa, Law 
Liprary AppratsaL Assn., 538 S. Dearborn St., 
Chicago 5, Ill. 


LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Irvinc Kotus, Metropolitan Bldg., Vancouver, 
Washington. 





USED LAW BOOKS BOUGHT AND SOLD. 


State Reports, Reporters System units, Digests 
Amer. Law Reports, Text-Books, a Eneyclope edias, 
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705-07 Leonhardt Bldg., Oklahoma MSity. Okla. 





FOR SALE—AMERICAN JURISPRUDENCE, 

58 volumes $450.00; C. J. S., 1 to 60, $375.00; 
West U. S. Digest, 16 volumes, $77.50. Joun R. 
Mara Law Books, 5127 Belmont Avenue, Dallas 
6, Texas. 





COMPLETE SET DECISIONS MIXED 

Courts Egypt, 1889-1949 including legislation; 
60 volumes French, rare. $300.00. Lisrarian, Na- 
tional Court Appeals, Alexandria. 





AMERIC AN DIGEST, THIRD, FOURTH AND 

* Fifth Decennial Digests; General Digest, 2nd 
series. Some new, all in excellent condition. 
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EDWARD OSCAR HEINRICH, B.S., 24 CALI- 

fornia St., San Francisco 11. Examinations 
made of suspected and disputed documents of any 
kind in any language. Established 1913. Reasoned 
expert opinions prepared, based on demonstrable 
facts scientifically determined. 

Services comprise authentication of handwriting 
of living, deceased and missing persons; diplomata; 
decipherment of charred, mutilated and sophisti- 
cated documents; microchemical analysis of writ- 
ing materials ; age determinations of writing and 
typewriting, etc. For typical case see Cline v. 
Brock, 82 Cal. App. (2d) 958, 962, 963; 188 Pac. 
(2d) 263. 

Expert for American Claimants before Mixed 
Claims Commission, United States and Germany, 
1929-1939 Black Tom and Kingsland cases, New 
York; Docket Nos. 8103, 8117, et al. 


Impounded documents visited anywhere for 
study, Western States and Hawaii in particular. 





BEN GARCIA, EXAMINER OF ALL CLASSES 

of questioned handwriting and_ typewriting. 
9 years of practical experience. 711 E. & C. Bldg., 
Denver, Colorado. 





M. A. NERNBERG, EXAMINER OF DIS- 
puted Documents, Twenty-five years’ experience. 

Formerly specially employed by the United States 

Government as handwriting expert in cases involv- 

ing handwriting. Law & Finance Building, Pitts- 

burgh, Pa. Phone Atlantic 1911. 

cialize in taxation. Box ML. 
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ROBES--CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Bentitey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 


INVESTIGATORS 


CALIFORNIA — GENERAL  INVESTIGA. 
tions—Probate, missing persons, etc. Licensed 
expert. Vicror W. Hatt, 58 Sutter Street, San 


Francisco 4. 





TRADE-MARK SEARCHES, FOREIGN AND 

State Registrations, etc. Instructions accepted 
only from lawyers and registered patent agents. 
Carter’s Lawyers’ Service Bureau, “Prade. 
Mark Headquarters’, 1706 G Street, N. W., 
Washington 6, D. C 





MISCELLANEOUS 


VACATION ON A MONTANA RANCH JUST 

7 miles from the Northwest corner of Yellow- 
stone Park, in the heart of the Rockies. Comfort- 
able accommodations in log cabins—limit 60 guests 

with or without bath by advance reservations 
only. Trout season opens May 2ist. Catch pan 
size and big whoppers in mountain lakes and 
streams. Other sanak activities to enjoy with con- 
genial folks in a Western atmosphere. Rodeos, 
square dances, steak fries, barbecues, pack trips, 
unforgettable rides into primitive wilderness. 
Transportation facilities available at ranch for side 
trips thru Yellowstone Park. We cater especially 
to family groups. Separate dining room—meals 
are family style with plenty of good wholesome 
food. Northwest’s finest lodge. Ranch airstrip will 





accommodate private planes. Write, wire, or 
phone. Nine Quarter Circre Rancu, Gallatin 
Gateway, Montana. 

AIDING YOUR INVENTOR-CLIENTS, THE 


Inventors & Manufacturers Associates, The., are 
interested in patented and pending commercial 
items of merit for manufacturing and sales dis- 
tribution. Our charges are only from royalties. 
5 Beekman St., New York City. 





WEISS STEEL CO., INC., 600 WEST 
son Blvd., Chicago 6, Illinois, Buyers of 
Steel Inventories. 


ACK. 
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30 Years of Steel Service. 
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Service. Speedy, accurate, standard rates. M. 
M. Reep Assoctates, 154 Nassau Street, New 
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YOUNG ATTORNEY — PRESENTLY WITH 

the Tax Court of the United States, desires 
position with a law firm or corporation to spe- 
cialize in taxation. Box ML 





ATTORNEY, PRESENTLY CONNECTED, CO- 
lumbia honor graduate. Desires work evenings, 
Saturdays, writing, research. Box 





LIBRARIAN (MALE) M.S. IN L.S., EXPERI 
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Use the Power of 


AMERICAN _ JURISPRUDENCE 
in Your Practice 


This modern text statement of the law, covering the more 
than 400 standard legal titles from A to Z, is exercising a 


powerful influence in legal thinking and practice. 


When you cite American Jurisprudence to the court, 
either orally or in written argument, you are using the per- 


suasive power of a completely authoritative text. 


When you use American Jurisprudence in counselling 
your clients you can be certain that you are obtaining ac- 
curate, impartial information. 


When the courts cite American Jurisprudence in their 
opinions, as they have done in thousands of cases, it is a 
tribute to the accuracy and reliability of this great text 


statement of the law. 
You, too, can use the power of American Jurisprudence 


in your practice. It’s easy to own this set under our liberal 


payment plan. Ask either publisher for full details. 
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Bancroft-Whitney Company, San Francisco 1, California 
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NUMBER 7 


Number 7 of our series of interesting and valuable 
excerpts from CORPUS JURIS SECUNDUM is 


now available and a limited number of copies has been 


set aside for complimentary distribution. This one deals 


with 


APPLICATION OF RES IPSA LOQUITUR 
DOCTRINE IN ACTIONS FOR INJURIES 
FROM OPERATION OF 
MOTOR VEHICLES 


Reprinted From The Title 
MOTOR VEHICLES 


Volume 61, Corpus Juris Secundum 


If you desire a copy just drop us a line, and one 
will be mailed to you with our compliments. 
; at. [* 
Because of the tremendous demand for the earlier 
numbers of this series, a reprint has been made and 
copies are now available if you have not already 


received them. 


THE AMERICAN LAW BOOK COMPANY 


BROOKLYN 1, NEW YORK 




















